SHERTFFS: Sheriffs allowed fees only upon strict complisnce

with statute.
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Lr, wen L. Stewart

Acting Warden ,
I‘lssourl State Fenitentiary
Jefferson City, illasourl

Dear 'r. Stewarbt:

Your letter of recent date, requesting an opinion
of %t.is office as to wihetler or not tiwe Sheriff of Col
County is entitled to a 3,00 fee for persons sentence
by the Circuit Court to the Penitentiary, uuder facts
out in your lestter, reads, in part, as follows:

Mie have a mabtter in guestion relative

to pranting receipts to Sheriffs to
colloect fees from the S5tate Auditor,

upon recelnt of a commitment paper giving
a convlict an additional sentonce after he
as once been cormiitted to the Penliten-
tiary.

"“When a convict escapes or commlis another
crime while in the Penitentiary, or if a
charge is pending against him after he has
been comultted and is & case to be tried
in the Cole County Circuit Court, we re-
celve instructions by telephone to produce
suchh a convict in Court. An Officer fron
thls Institution delivers the convict to
Court and returns hinm after the Court pro-
ceedings. If the convict 1s convicted an
glven anothisr sentences, the Sheriff of Cole
County delivers the new commitment paper
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and requests a receipbt to collect
his fees,

Should we grant a recelpt in sucn
8 cass”? R N U R R LS L

Your question appears in the first part of your letter,
and, therefore, the last two paragraphs are omltted.

Section 13413, R. 5. lio. 1339, in part, reads as fol-
lows: /

"% # & For the services of taking con-

victs to the penitentiary, the sheriff,
county marshal or other officer shall
receive the sum of three dollars per day
for the time actually and necessarily
employed 1in traveling to and from the
penltentiary, % & & & % % and before any
claim for taking convicts to the peniten-
tiary 1s allowed, the sheriff, or other
officer conveying such convict, shall
file with the state auditor an ltemizsd
statement of his account, in which he
shall give the name of each convict con-
veyed and the name of each guard actually
employed, with the number of miles neces-
sarily traveled and the number of days
required, which in no case shall exceed
hree days, and which account shall be
signed and sworn to by sucir officer and
accompanied by a certificate from the
warden of the penitentiary, or hls deputy,
that such convicts have been delivered at
the penitentiary and were accompanled by
eacly of the officers and guards named in
the account. & & % % % % % % o % % & s W

This sectlon relates to fees of sheriffs for their ser-
vices in crimlnal cases. In that part quoted it will be
noticed that such fee 1is allowed only for the tiwe actually
and necessarily employed in traveling to the penitentiary.
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It will be further noted that in the above seciilon the
account for such services shall be signed and sworn to by
such officer and accompanied by a certificate from the warden
of the penilitentiary, or his deputy, that such convicts have
been delivered to the penitentiary and were accompanisd by
each of the offlcers and guards nemed in the account. It
would not be proper for such an affidavit referred to above
to be made in the event such offlicer was not actually employed
in taking convicts to the penitentiary.

Section 13415, R. S. llo. 1939, provides:

"o sheriff or ministerial officer in
any criminal proceeding shall be allowed
any fee or fees for any other services
than those in ths two preceding sections
enumerated, or for guards not actually
employed,™

In the case of Nodaway County v. iidder, 129 S.wW. (24)
857, the court, at 1. c. 860, said:

"The general rule is that the rendition

of services by a public offlicer 1s deemed
to be gretuitous, unless a compensation
therefor 1s provided by statute. If the
statute provides compensation in & parti-
cular mode or manner, then Gthe oflicer is
confined Lo that manner and is entitled to
no other or further compensabtion OF to any
different mode Of securing same. sSuch
statutes, too wust be strictly construed
as against the oificer, oState ex rel.
Evans v. Gordon, 245 1.0. 12, 28, 149 S.v.
638;. Xing v. Riverland Levee Dist., 218
1i0. ADD. 490, 493, 279 S.W, 195, 196; State
ex rel. Wedeiking v. licCracken, 60 llo. App.
650, 656,

"It is well established thaet a public
officer claiming compensation for officlal
duties performed must point out the statute
authorizing such payment. State ex rel.
Buder v. Hackmann, 305 lio. 342, 265 S.W.
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532, 534; State ex rel. Linn County v.
Adans, 172 lVo. 1, 7, 72 5.W. 655; Willlams
v. Chariton County, 85 llo., 645."

' (Emphasis ours.)

The law seems to be well settled that a public officer
claiming compensation for official duties must point out the
statute suthorizing such payment, and, in order for the offi-
cer to be entitled to such fee, the statute must be strictly
construed.

Therefore, 1f the Sheriff of Cole County is not actually
smployed and does not actually itravel in taking a conviect to
the penitentlary under commitment of sentence, but such duty
is performed by a guard of that instlitution, then the Sheriff
i3 not entitled to compensatior,

CORCILUSION

Therefore, it 1s the opinion. of thils depertment that if
the Sheriff does not comply with the statute by taking the
convict on a commitment of sentence to the penitentiary,
efter conviction, he 1s not entitled to & fese,

%

Respectiully submitted,

GORDON P. WEIR
Asslistant Attorney General

APPROVED:

7. E. TATIOR
Attorney General
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