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E.aprasentati ve emplo:Ye~ ·'9Y Dire~t~; \';;f' Re'-ven· 
on a per diem and mileage basis vaeates his '· . 
office as Representative. 

Oct;ober 11, 194C 

\' · .. i . ~ ' ,. 
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Honorable IJeoil T. 11aylor 
~ounty Representative 
.Shelbyville,, :.~issouri. 

Dear Sir: 

Hel""EJrence is made to your L;tter of recent uate, re­
•r..te~tino; uu opinion of this de1jartment, and :reading as fol­
lows: 

' 1 I \,auld like to htl.Ve your of ficia.l opin­
ion u.o to whother or not the Director at 
I\evenua of idsaouri cun l.i.ire or employ a 
county ropreaBntutive in the General 
Asserably· on u pe::r die;a tind 11dleagu Da.si• 
to act us appraiser fo1.· the Stb.te of iJ.is­
souri 1'or the purposo.oi' determ.iui.ng the, 
UlliOUr:.t of :Jt"'te inheritance tax due the 
.Jtate. 11 

I 

.:~rticle lii, .Jeotion 12, oi' the 0onstitut1o.n provides 
as l' allows:: 

11 Ho person holdin~;;. uny luoro.tive offioe 
or employment under tll.e united dtates, 
this s·tu"'lie or auy municipality thereo1' 
shall hold the ol'fioe ot senator orrepre­
aentative. Whi:mtany senator or representa­
tive aoceJJts bu1.y oi'fice or elilployment under 
t1l0 United Jtates. this .::~tute or any ~­
nicipuli ty thereof, li.is oi'fiofl) shall there­
by be Vt~.oated Q.nd he shall thereai'ter per­
foi·m no duty and receive no salary as 
s0nutor or representative. ·During the 1 
term for which he '<'las oleoted no senator 
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or representative shall accept any ap­
pointive oi':Cice or· elll})loyw.ent undel~ this 
stute which is created or the emolumc:Jnts 
of VJhich uru increased durinu; suoh term. 

>}~ ~1~ ~~ 

It is clear that anyone VJho is hired by the .uireotor of 
Hevenue of the state, ::ctnd who reccdves puy or· com.pensution 
. from. the dt'-,to ol' 1Ussouri, :is eit.lwr iiil oJ.':f'icer or an em­
ployee of the stute. 

Lr·ticle 1~IV, .Joe tion 1..1, oi.' tlw Constitution o:C 1875 
provided us follows: 

11 i~l1Y public officer or ow.ployee of tllis 
State or of' L.ny poli'i~ical subdivision 
thereof who ahull, by virtue of said of-
1'ica or employment, l1uvo the :.eight to 
name o:r· appoint EHly pol'fJOn t;o r·endel~ sGr­
vice to tile StaLe or 'to WlY politicul sub­
division thel' eo.i.', .a.ncl who s.iwll name o:c 
appoint to such service uny relative with­
in ·~he :Lourtll degre.s, ci ther 'l.Jy consun­
t:,tdni ty or ~i'f'inity-, shall thareby :Cor:feit 
his or· her· oi't'ice or ~;~ru.ployment. H 

In the Cti.se oi' LJtate ex in:C •. Nonaa.n v. G.llis, 28 J. if. 
( 2d) ;563• this provision 1.uus held to be sel:i.'-E:ni'orcin£::;. 11he 
Sup1·eme Court of .i.\rilssouri a~ic;, 1. c.· 3G5-3G6: 

"
1fhe general rule is thus stated in 12 C. J. 

p. 729: 

11 'It is within ths 1Jowo:r: of those vrho 
adopt a. constitution to make some of' its' 
provisions self'-executinc;, v;lth the obj~ot 
of puttins it 'beyond the power of the leg ... 
ir:luturo to rendcl· such :pJ.~ovisiorw nuc..:atory 
by roi'u.sinf_~ to JHlSS laws to carry them in­
to er'i'ect. ~· * ,,~ 

11 'Constitutionul provisions a:ce sel:J..'-oxect~t­
il,l.;t; when there is e.. Lk!.llilcst inteution that 
they should bo into iLUJediate ei'f'oot • nnd 
no uncillar·y le{::;islation is necessary to the 
enjoyment of u richt t;iven, or the enforce­
ment of' a d ut~r imposed. t 

tt.li.nd l'u:ctlwr, put;e 7;.)0: 



l) ) 

~ .. 1 i\ oonstttut:i.onhl ~;n:ovision designed to 
rt~lJDV0 ~cH 0_~,j_stin,:; J.:Lschiof should never 
te construed tl.fJ c.i.e})GlHlent fol' its et'1'i­
t.deney unci operation on tho lr;;;_;islutive 
will.' 

" * '" * 'lndeect., i;ho clause unuer disc us­
sion lllm'el,v oxp:t es.ses 0 stutu.:;; which w1ll 
instuutly result frohl the election re­
quired to b0 held. ;rtututory l!:.mcunge 
woulcJ_ bo impot0nt; ·to ud.u i..-tU\::.',ht to tll.:.1 Con­
stitution's UXJ:;ression oi' this resulting 
s tnt us, r:cu(: so t1w clause in self-ext.Jcut­
ing. It i;,; a p:roviBion co.m:plete in itself, 
a1.1cl ·needu no le;:c,:i.slution to ;)Ut :i.t in 
i'orce.' Thu.t 1~u:cuu.(:';~ rJl)tly c-:pplies to 
this cane. 

'' ,,;,;cti~.n 10 JH'ovic. ~u. th ... ,t an~-;:- -~i'i'icia.l 
violut:Uii;; itu p:cov2s1on, 1 · 'i' ...,. shall 
tLcroby fo:l.'l'elt. his :: ·'1 :-: ofi'ice cmploy-
lnent. ' 

hJie lOl'J.',:;lts by tlw &uL foi'bid.den, und 
t~Wl'eforc his act ro8ults in ct status. 
Sew, :C!.lco, .·.>k::te ox :.eel. v. ,~heppai'd, 1~12 
l,lo~ ·loa. uit. 511, 91 8~ ·.~ 1:,; 4.77." 

Jince it is provide~ in ~ection 12 of ~rtiola III of 
the presen·t OorJ.,:.rtiitution tu;;::.t_, tllv oi'fioe of a ·denator or 
l'epresentati ve who o.o ceiJts any oi'fic e OI' employment Wlder 
this state shall tl1.e:ceby be vucateU., td16. lle sb.tll thereafter 
p0ri'orn1 .uo lluty a11C I"(..uoivB t~o Scdu .. r-y '-·s i.-::iOlluto:c or repre­
sentative, !.i e iwluinc, :Li. the Ol<se oJ: ~~t,.,_te ex il11'. v. ~llis, 
cited abov,o, i.s c.,pplico.ole. J._ st.o.tus l'eSlclts v1hen a senator 
or repressnte_tiv (c: Cious ccGccpt <.J.ll.)r o_,_'fiue Ol" 0l~:_plu,:ro.t0tit under 
thls state, c/_nd kw s.G,.:tic:n uu.st r)f; lJ.eld ee11'-ehi'orcing. 
'l'he fNct t~bat ti1e Glilployn,ent ll'~:y be only occdSlonal ~·wuld 
not affect ti!.i s s'tutu.s, 0 s tlla o.C.l.'J.e e 18 v u.cu.'lit:>d i.GilJJI3diately 
upon the uco Gptuno o ol' -u.n o1'i'iue or' omploylll.ent under· this 
state. 

GON·~LUJIOl~ 

It is tho conclusion 01' this (..epaj,~t.wuJ.i.t, t:nut. a repre­
sentative 1/dlO is 8Dlployed by the :Oircetor of i~evenue of 
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1iiissou.:ci und paid. on u pe~' diem. und lililout,e busin vctca.tes 
his ofl'ioe immediately upon uoceptu.noe or such oi':i:'ice or employment. 

c. JJ. JJU.(j{;.;, J':c. 
c~osist:.wt ,.ttorney General 

.APffi OV.LD: 

·1~.~~-~.~~~,_-·~Y~'~l~o~:~---------------------
Attorney Gtrneral 

~ •. 


