JQGENERAL ASSEMBLY: Papresentatlve employéd hy Direetor of Reven

LEGISLATOR: - - on a per diem and mileage basis vacates his .
_ , office as Represgentative.

~

e

FILED

Cotuber 11, 1940 At

Honorable Cecil ¥, Taylor
county liepresentative
shelbyville,, iissouri.

Dear 3ir:

Reference is wmade to your lotter of recent date, re-
questing an opinion of this department, and reading as fol-
lows: '

*I would like to have your official opin-
ion aws to wiwether or not tie Lirector of
Levenue of ilssouri can ialre or employ a
county represcntutive in the General
Agsgenbly on & per diea and wlleage basis
to zct as appralser for tlhe Stute of ilig-
gourl for the purpose or deteralulng the
amount of Stute inheritance tax due the
state, ' S ‘

\

»Pbicle LI, uGOtLOH 12, of the Constitution provides
as [ollows:

"{o person holdling any luerative office
or enmployment under tie United sStates,
thls state or any municipality thereof
shall hold the oifice 0O senator or repre-
sentative. Whensany ssnatol or representa-
tive accepts aay olflce or suployment under
tite Jnited Jtates, this stute or any nu-
nicipality thereof, liis oiflce shall there-
by be vucated and he shall thereafier per-
- form no duty and receive no suslary as
senator or representative. ‘buring the
term for wiilch he was elected no ssnator




Honorable Cecll 'y Tuylor - 2

or representative shall accept any ap-
pointive office or employment under thig
stute whicih is oreated or the ewoluments
of whicii are increased durlng such tern.
[P S TS :

It is clear that anyone who ig iiired by the uvirector of
Revenus oi tie state, und who receives puy or compensation
from the Stute or Migsourl, is elither un of'ficer or an em-
ployee of the state.

Article A1V, soction 13, ol the Constitution of 1875
provided as [ollows:

“any public orficer or cuployee of this
Stute or of any political subdivision
thereol who shall, by virtue of sald ofl-
fice or cmployment, have the right to
name or appolnt eny perscn L0 render scpe-

. vice to the Stale or bto wny politicul sub-
division thereoi, und who siall nane or
appoint to such servics any relative with-
in the fourth degres, either Ly consan-
guinity or aitinity, shall thereby forieit
his or her oifice or euployment."

In the cusge ol Utate ex inid, Mormen v. llls, 28 J. ¥,
(2d) 465, this provision wus held to be seli-eniorcing. The
Supreme Gourt of dissourl sscid, l. . $65=306: :

“The general rule is thus stated in 12 C. 7.
D 729 ‘

"tIt is within the power of those who

adopt a constitution to make some of its:
provisions seli-ezecutlig, with the objsot
of putting it beyond tlhe power of the leg-
islature to render such provisions nugatory
by refusinyg to pass laws to carry them in-
to erfect, » ¥ % : '

"tlonstitutlonal provisions are seli=-cxecut-
iuy when there is & nanivest inteution that
they should go into iunedicte effoct, and

no ancillary leglslation is necessary to the
enjoyment oif a right given, or the enforce-
ment of & duty imposed.?'

"and further, puge 730:




Hep constitutional zrovision designed to
ronove i esleting wlschdel should nover
be congtrued ws dependent for its efli-
clency and operatbtion on tihe legislative
will o

E o S L

BoOoF AR tipdeed, bthe clause under discus-
sion mevely expresses ¢ 8Sbuwtus which will
insbantly result frou the electlon re-
quired to bs held. Stubtutory languuge
woulca be iwspotent to wdd eupht to the Con=-
stitution's expression oi this resulting
status, «ne sc the clause is selr-execut-
ing. It 1s a proviglon complete 1n itsell,
and ‘needg 1o lesislution to »ut 1t in
force,' That lunguugs optly epplles to
thly case. '

vihection lu provictes tlot gny officlal
violating its provision, ' * * shall
thoreby fowfeldt hiis * 7 % oiflce cuploy-
ment . ! :

“lie roryelts by the wol forbidden, and
tieretfore his set results in « status.
Sue, also, stute ex rel. v, OShieppard, 192
{osloc. cite Bll, 91 5e e &77.0

since it ig provided In sectlion 18 ol wexticle IIX of
the present Cougbitubion thet the oifice of a wenator or
represgentative who wzccepbs any oifice or employment under
thils state shuall thereby be vucabed, «ut Le shall thereafter
perform no Jduby it recelve 10 Sululy wd sciobor Or repro-
sentative, Gt ¢ hokding lii the cuse of Stabe ex inf. v, Lllis,
clted above, is wppliceble. 4 status results when a senator
or representatlive doeg uccept wuy olfive or wuploywent under
this state, ohd tie seoticn nust be Leld sell-enforcing.
The fact that the employwent mey be only occugionsl would
not affect tiills sbtutue, vs the oilice 1s vucubed lnwedlately
upon the seceptunce of -ail of{lce or cumployment under this
atate.

CUMLLUSLION

It is the conclusion or thls Gepawbucut that a repre-
sentative who is employed by the Director of devenuse of
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Hlssourd and paid on u per diem and kilouge basls vacates
his ofrice immediately upon Gaccepvuice or such oifice or
employment,

segpectiully submnitted,

Ue Be LULWG, Jdo,
AQSistuntAgttorney Greneral

APPROV LT e

T E. ToYLOD
Attorney General
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