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Public dchool hetirement Act inscfar
as 1t 'apnliocs to the contrlbubtlon by
the county contraveneg Article 7,
Sactlion 13 of the Constitution,"

Tho determinative part of your roequest ls that part
which states:

"Inasmuch as the contribubion made
by the County enures to beneflt tie
Suparintendant of Cchools < i "

‘In other words, 1t is your interprotation that that
portion of tho funds contirlbuted to the Public School Retire-
nont System by tho countly In bohialf of the Pupcrintondent of
Sehools, anounts to an lncrense of his compensation or salary
duringe his tora of office, In dociding whether or not such
contribution amounts to an increase in componsation, it is
nsecassary to dlscues a few aoctions of liouse Bill 151, which
is the Act establishing the Public School Retiroment System.

Sub-soction 1 of Yoctlon 3 thereof, provides:

3,

"fhe funds rcoculred for the operation
of the rctiremont systen created by
thls Act shall come Irom contributions
mede in equal anounts by membors of the
syston and thelr oeumployors, and from
such intercst as may be derived from
the investment of any part of such
contributions. All contributions shall
be transmltted to the board of trustoees
‘by employers in such manner anG at such
times as the board by rule shell recuire,"

Applying this soctlon to the present sltuation, ono-
half of thoc total conbtrlbutlon ls pald by the Supcrintendent of
~chools and the other Limlf by the county. That portion of the
monay pald in by the member, the Suporintendent of Schicols in
this case, 1s to bho Individually accountod for by virtus of
sub-goction 17 of Section 2 of liouse Bill 151, which providos:

"The voard of trustses shall provide for

the wmaintenance of an individual account
with each membsr, setting forth such data

as may be nocessary for a ready determina-
tion of the member's earnincg, contrlbutions




Honorable iaymond H. Vogel -3~

and Interest accuaulations, It shall
alsn collect and keep in ccnvenlent
form such data as shall be necessary
for the preparatlion of the required
mortallty and service tables and for
the compllation of such other infor-
mation as. shall be required for the
. valuation of the system's assots and
lisbilities," (Underscoring ours,.)

The funds collected from the esuployer, or county
in thls case, are deposited with tho custodian of the systen
along with the member's contribution, although the two funds
are distinguishahble at all times. IJub=-section 1 of Hoction
4 of Housa Bill 151, provldes:

"ALl funds arising from the operation
of this Act shall belong Lo the retire-
ment system herein created and shall be
controlled by the board of trustees of

- that system, which board shall provide
for the collsction of said funds, shall
see that they are safely preserved, and
shall permit their disbursement only for
the purposes herein authorized. ALl
‘funds whon collected shall be deposited
with the custodian. Thoe said funds and
all other funds recclved by thé retire-
ment system are declarsd and shall be
deemed to be the monles and funds ol the
retirvement system and not revenue col=
lected or moneys reccelved by the State

. and shall not be commingled with Ctate
funds,." (underscorlng ours.)

The princlpal resson for maintaining indlvidual
accounts for newmbers is to reiuburse that amount to him in the
~event he should coaso belng a mombor of the system prior to
retirsment. In that respoct Sub-soctlons 3, 4 and 5 of Section
7 of llouse B1ll 161, provide:

(SIMIf the total of tho rotirenent allow-
ancos pald to an individual bofore his
death 1ls lesc than hls accuwaulated con-
trivutlons at the tlme of hils retirement,
the difference shall be pald to hils beno-
ficlary or to his estate, 1f there be no
beneficlary,
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(4)"If a membor dies bofore roceiving a
retiremont allowance, his accumulated
‘contributions at tho time of his death
shall be paid to his beneflclary or to
his astate, 1f thoere be no benefilclary.

(5)"If a wembor ceases Lo be a public
school omployes as hersin delfined and
certifies to the boavd of trustezs that

‘ such cossation is pormanent or 17 his
' mamborshlin is othorwlseo terminatod, ho
shall be paid his accuwnulated conterlbu-
tlons with Intorest, if he has contrib-
utod for mors than five years, If he
has contributed for not more than five
years, ho shall be paid the amount he
. has contributéd, without interest,”

You willl noto that only the amount contzibuted by the
nemboer, »nlus Iintorest in come cases, is to be roimbursced to tho
memoer or his beneficiary, and in this event 1t cannot be cald

hat the county's contributions enure to tho beneflt of the
Superintendent of Schooleg prior to his retiromont.

Tho aoney that is rcceived by a mombor of tho systonm
aftor his rotiremont is termed as a "votirowent allowance" and
1t is In the noture of a peasion, which is distingulshable from
thoe conpongatlion which he roceived prior to rotirement. In

tho ahsence of a detemnlnative cago 1n [llgsourl concerning the
distlnction bvetween componsatlon and a peansion, woe turn to
other jurisdictions, and quote {rom the case of Dickey v.
Jackson, 181 Ia. 1165, 165 H. W, 3887, l. c. 389, vhorein it is
atated:

s 4t Tho words 'ponsion' and Tcompen=
sation! are not synonymous I & ¢ 9 % %
The latter is oerdinarily a rratuity
from the government cr sous of 1ts sub=-
orclnate agenclos, in wacosnition, butb
not in payment, for pagt scervices,
though whon provided as part of a
schome  of employaent 1t would scom to-
includo some elouments of a contractual
character, and ils doubtloss Intendod to
cncourage faithfulness of gervica.w i %
' {ho casc of City of

Concoerning the torn "ponsion,'

Lincoln v. Steffensuoyor, 134 llebe 013, 119 A.L.. 914, 279
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i @ % a fair interorotation and dofi-
nition of the tormn 'penslion' lg reflocted
by tho following authorlties, as sot rorth
in Yords and rhrasos: s

"iA "pension le o stated and certain
allowanco made and pranto d by the novsr
mont for valushle gervicses porioprnad in
its vehall, It is a rowara ior contin-
wous Falthfulness In the cdlsgcharge of
-public duty, and is a compensation for

the hegard of the omployment, In re
dochae, 141 App,. Div. BY2, 126 W,V oG, 760,
763,17 3 ‘owvds and Phﬁuqcs, vecond ierles,
952 ‘

inging from

“rh Ypension' is a hounty aprl
tho craclousncss and qoo:~'iq ionn of sover-
eignbye. It moy Lo glven or withhold at

the pleasuirs of o govereisn npower. Lscause
ono 1g placed upén a poenslon roll under a
valia law 1is no reason why that lnm nay nob
be repoalod. and theo ponsion coase.! Hddy
vy llovgan, 216 I11l, 437, 75 d.i. 174, 170.!

e

5 Vords and Phrasos, Socond sories, OL2,

M1 penslon 1s the regular Qllowance pald
.o an incividual by tho government in con-
gsideration of past servlicos or in racogni-
tion of merit, and to tho payment of which
the whole rpsources of tho gjovernment are
plodﬂed. Lankﬁns ve Uandolvh, 149 Arlk,
124, 2 559,15 Vords and
Phramnn 8

Nl

"I Y"pousion” is usually ropardsd as a
matter of rraco and not of fL&ht. fleason
v, noard of Com'rs of Cedgwlck County, 92
Kan, 632, 141 P, 034, 5864' O “ords and
Phrasaeg, Thied Sovries, 930." !

: It can bo readily seen that coupensation or salary
pald for gsovvices periomasd 1is distingui'.a} ls Ifrou the retiro-

ment allowance or ponsion pald subsecuont to retirement.

'the
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member of tho system cannot be bhonefltsd by the county's
contributions piior to his retirement and it camnot therofore
be said that by this contributlon lils cospensatlon or galary
has been Increasod durln; hls torm of offlce.

Concluslon

: In the premises, 1t ig ths opinion of this depart-
ment that the Tunde conbtributed to tho Public School Hetirement
System by a counby as tho omployer of a Superintendent of
Schoola, do not amount to an increase 1in the “uperintendent's
compensation so as to be in contraventlon of Article VII,
Soection 13 of the Constitution of Klsscuri, 1945,

7

ilesnectfully cubmittod,

Je HARTIK ANDIHSON
Asslistant Attorney Goneral
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