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·PUBLIC SCrtOOL RE.JIREr:.;LENT SYSTEM: . ) County cc}_,trib.1.~ions for Super-
CONqTITurroN: ) intendent of'Schools do not 

) increase Superi'ntendent 's salary 
) so as to contravene Art. VII, 
) Sec. 13, Canst. of Mo. 1945. 
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' o hol'Gb'J' ncl::-.tlowlod;_:;o :::.•;:coi)t of :'tour• i~or::J.ust 
_c·o:,_· an opln:to:n, "lLich road::: e.s follo' s: 

u~2hc l'L.lblic :~;C-!::..;Ol :l:otiro'.'lGLt 1.et 
'.7hich :)OCO.L!O ofi'octlvo '\:c:. ust l, 
l~Jl'l:t), J)l'loviCl(..lS O.LH)r"l~·.·. ot11-}.·_·~ t}:! .. i_rl . .'~:B 
tll8.t nn-,y 1:; ov .. nt;;r ;, uptH"ll~'c:md::mt oi' 
:~·choolr;, It.Grdsto.nt co~_mt::r ;>u.)c.;J."in­
tm.'ldont GJ.nu thoul~ Gn.~}loyocJ. "Dy tho 
Count~r (~upcn·in'condon.t o:L' .. chool:J 
npon a full tir,lr.' basis nro cov:Jl"Gd 
';::;·:/ tho i):t'ovLuions of' thl:J' ~:.ct. ~'ho 
:Ctmc. ~wailnolo f'o:e pn~, ln.·_: o1..'Lt rotiPo­
;nont bonof 1 to :l~; ~!l'C!\1 iC\.o(1 ;;·:; pn;yuonts 
:rx~·:.)k] tl-10 e[ll[tJ~~~1 - oi= t}lOL:·D covc;r•oc1 lJ~T 

thn nc t and bJI c ontr :Lb u.tl ons l'rou 
tl1o onll)lo:;rers of tL!.oc: o lJDI"'s or1[~ ~· I11 
tho co.0o of tJ.1o Com:t'J' : 1X£1Ci'L~tuadcnt 
o~: uchoolS l;}lc; 0>1plO'J01' 1D t}lO C:otmt:r • 

11 :'·-o'-lclo 7 · ·-~c'-J..·o·· 1'' "'"' ·'·>·o ·, . .L·. <>r·>1' .. ,..i ~\.L u I ,_ ... V l.t. ~~ \j,L LoJ_". -'-'- ... _ u ..__ .t.J.. 

Gonotlt .tion )l'o-vidcu. thnt Lto co:·lpon­
sation of 'C~:to oto.to, cou.nt-:/ a.~J·~~ 1mn'c .. 
ipa.l ol'~i,'ie;Oi'H sltn.ll not bo .L1GJ:•o·:uJod 
l~•.tr>ln: tllo tor.t of oi:':·~iuo. !i.t tlte 
tLw tho Count:;r :·upo:r.1 'Lnt:Jm1cnt of 
:.· cJ~ools o;_' ~~~'G.::;o ': il'n;:•donu U mtnt~t ·.::ntoi'­
,;l.l upon hie; t"i' : of office, n :t'b::o< 
:r~ctlL1l_,J- r.i£.i.:J oo-G. Ir:.o.c!.l~1el1 u~B t~:lo cr)I1t~ei-
1Jntion mndo b~. ·i.;'w (; ount:,.• Oll1Il,Of; to 
1xJn;;fH:; t';i.O Ul;c:v1nt;';.~lC.O~lt of ::',chools 
t~·.-~0 C~LC,JStlOll JlD.S !~l: __ 1 :l80~J \V~~Ot].lOi.~ tlL:'J 
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Honorable Hay.mond. II. Vor;el -2-

Public School 1:;o tiroment Act insofar 
as it ·ap)lios to tha contribution by 
tho cotmty contravenes Article 7, 
Section 13 of the Constitution." 

'l'ho c1.etormina ti vo pa:et of -;>roUl' l'oquos t is tha. t part 
•hich states: 

"Innsmuch as the contribution ma.do 
b;y- tl1e C ou.nty enul"OS to benofi t tlw 
;:.;\lpcz:lntendent of [Jchools -;;. -;:- ~t- 11 

·In other words, lt is your interpretation that th~t 
poPtion -of tho funds contributed to tho Ljublic £~chool Hotire­
mont ~~ystem by tho county in bohal.f of tho :::uporintondent of 
Schools, amounts to an incren.so of his cornpensa tlor~ 01, salary 
durint: his torn of office. In docidLJg wh0thor ox> not EUch 
contribution amounts to an inc1~ease in compensation, it is 
nucessary to discuss n ferr soctions of liouso Bill 151, vThich 
is the Act os to.blishin.g tho Public School Hetiromont System. 

f:iub-soction 1 of :Joction 3 thereof, provic.os: 

111rhe funds roc!ulred for the operation 
of the rotiromont system ~rested by 
thin Act shall come frc,m c ontrib·c_:,tions 
made in equal ai-;lounts hy memb<:n"s of the 
system and ·theil• Gmploy:.cJrs, and from 
such interest as may bo derivo<l from 
tho inves tmon t of' any pal"t o.t such 
contribv.tions. All contri1)utions shall 
bo transmitted to the board of trustees 
·by employers in such manner anc~ at such 
times as the board by rule shall re0uiro." 

Appl;y-ing this section to the present situation, one­
half of tho total contribtction is paic•. by the [~uporintendont of 
;.::chools un<J tllo other half by tho county. That portion of the 
money paid in by the member,. tho Superintendent of' Dcllools in 
this case, is to b<J indivichu1lly accounted if'or by virtue of 
sub-section 17 of Section 2 of Houoe Dill 151, v1hich provides: 

"The board of trustees shall provide for 
the waintenanco of an individual acconnt 
with €Jach r:1emb<n•, setting forth such data 
as may bo nocensnry fo:t' a ready determina­
tion of the "!nember' s oal'ninr:s, contri b1.1tion;;J 
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and interest accuc:1111Rtions. It shall 
also collect and lwep in convenient 
form sucll date. as shall be necessary 
for the preparatio:r1 of the required 
mortality and service tables and for 
the coiupilation of such other infor­
mat~on as. shall be r•aqui:t•ed for the 
valuation of the system's assots and 
liabilities • 11 (Underscoring ours.) 

The ft.mds colloc ted from the employer, or county 
in this case, are deposited with tho custodian of the aysteili 
along with the membc:~r's contribution, althouc;h the two funds 
are distlnguiahuhle o.t all times. Sub-section l of Uoction 
4 of House Bill 151, provides: 

"All funds arising from the operation 
of this .Act shall belong to the retire• 
ment system herein created and shall be 
controlled by the board of trustees of 
that system, which board shall provide 
for the collection of said funds, shall 
see that they are safely preserved, and 
shall permit their disbursement only for 
the pur•oosas hEn~ein authorized. All 
funds when collected shall £! depOSited 
with the custodian. ;l1ho s&id funds and 
all other frmds l"'eccived by the rotire­
m.ent system are declared and shall be 
deemed. to be the monies and func1s of the 
retirement system and not l 1 evenue col~ 
lected 01_, moneys roccdvod by the State 
s.nd shall not be comminf,led with ~~tate 
funds. 11 (Underscoring ou1•s.) 

'i'he principal Peason for maintaining individual 
accounts for r,wra.bel"'S is to :;.'e iuburse thu t maom1.t to him in the 
event he should. coase beint.; a merab,_;r of tho sys tam prior to 
retirement. In that rospoct ~1ub~soctions 3, 4 nnd 5 of Section 
7 of House Bill 151, provide: 

(3)"If the total of tho rotirenont allow­
ances paid to an individual bofore his 
death is lese than his accm;mlatod con­
tributions at the time of his retirement, 
the difference shall be paid to his bene­
ficiary or to his estate, if thero be no 
beneficiary. 
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(.t) "If n raombor cUes boforo roceivinc; a 
re tircmont D.llmvanco, his accumula tod 
contributions at tho time of his death 
shall ho paid .to his beneficiary or to 
his estate, if thoi'El be no ~Jonoficio.l"y·. 

( 5)" If a member ceases to be a public 
school employoo as hoPein clofinod and 
certifies to tho board of trustous that 
such cot.:.sntion is porEJanent or L..., his 
momborship is otllor~;Jis o tol'mlnn toc1, he 
shall be pald hls accumulated cont:t."ibu­
tions v1ith. into:2ost, if ho has contrib­
uted for moro than five years. If he 
hus contributod fo1• not more than fivo 
yonrs, ho shall be paid tho nmount he 

· llas c ontributdd, •si thout into~eos t • 11 

""'-· 

I ' ' ,, 

You will noto that only tho amount contJ.'ibutec.l. by the 
mE>mber, ~)lus intol'ost in no:tuo cases, is to bo roiubm'S(Jd to tho 
montber or his beneficiary; and in this event it co.n:not bo ould 
that tho cotmtyts contl,ibut:Lono onux•o to tho bonofit of the 
Superintendent of ~choolc Pl"iOl, to hio l'otiromont. 

Tho aone;y that i.s l:'ocoivcd by a ;nombor of tho sysb::nn 
aftol' hls rotiromont is tormod as a 11 rotiro:ment ullm•Janco 11 and 
it is ln tho r10. tUl'O oi' a pons ion, Ylhich is distinz;uishable fl"om 
tllo COEiponna tion which ho rocoi vnd prior to rot-irfJJ,lont • In 
tho absence o·{ a detonnina ti vo cao o in Ili~J s ou.ri concel"nin:; the 
distinctlo:rt between COJ.JpanEJation and a pension, wo turn to 
othoP jurl[;dic tions, and ql.wto from the ca[-1 o of l) :~ch:oy v, 
Jackson, 181 Ia. 1155, 165 E. VJ. 3U?, 1. c. 38<J, d.lOl'oin it is 
stated: 

11 ~:- ~<· ·l:· Tho rrordo 'pons l on r and 'c or1_pon-
satlon' al'o not s;ynon;ymov.s .;;. ·>:· -;:- ·::- ·:<· -::-
Tho latter is ~rdinarily a sratuity 
from tho covornmont 01, so~uo of its sub­
Ol'Cdnnto ac;encios, in J.'ocot:nltion, but 
not in payr:wnt, fOl1 past oox·vicon, 
thoU[;h r1llon prov iu.od us liH:ct of a 
uchome of muplo"jn;lOnt it. vJOuld scm1 to· 
lncludo some olmilo:nts of a contractual 
chnrac tor, and is dov.btloD :J lntondod to 
oncourn13o fai thfulnou s of uorvico .-::· :: -::Jt 

Concornil1[; tho torn 11 ponslon,. 11 tho CD.80 of Oit-;:7 of 
Lincoln v, i.i tof:!:'onsLlO:J'OI', 134 ::.:ob. G13, 119 I\ . • L ,:1. 914, 2r;g 



:;, \:, ;~72, 1. c. 275, states.: 

11 ·J: ~:· ~~- a fair into:L'l)l'Otation. and dofi-
ni tion of tho torm '9c-msion' is l'of1octod 
by tho followln~~ authorl ties, as sot fm•t}l 
in \'orc.ls and Phrnsos: 

11 'A "poru:;:ton11 :ls n statod and certain 
a1lowanco mf.uJe a'nd gran tod by trw ?:overn­
munt for valus.blo :::e:c>vicGEJ poJ:i'o:c•,:1od in 
ito 1Jelwlf • It is a r•ovrai•c;_ j~or contin­
uouu faithfulnoris in thu Ci8cilai'Go of 
public duty, o.nd is a comoonfJation :Cor 
the hazm:.'d of the omploy1nent. In ro 
<Locho, 141 Ap1_J, Di v • 072, l~~G N. • ~( ,:;::, • 76:_,, 
768,' 3 ·. ords and l)hl'U.sos 1 ~:JGcond :~cries 1 

952. . 

II' A II pons ion 11 is Q rJOlmty sp:einginc: from 
tho :::;1•ac iousnos c and app:;.•oc iation of s over­
eic;:at'Y. It no:;:r 1Jo ~~i von or 'il thho1<l at 
the ploD.OUI'G o:C' n s ovore ic;n pov:er. Boco.use 
ono is placed upon a pens ion 1,oll unclor a 
va1ir:i law is no roas on why that; lo.v; mo:y not 
bo r•opoalod- and tho pons ion coaso.' ~~dc1y 
v, I~o:egan, ~C::'lG Ill. L137 1 75 lT.:it. 174, 178.' 
5 ~.- oJ:·do u:r1cJ~ l)~li1GS ~l s, r) oconc"l ~;ories, PfS2. 

11 '1'>- ·pons ion L., tho ror;ular a11ovn1ncc pn.ic1 
to an im'.:lvidual by tho e;ovcrnl1wnt in con­
sidoratio:G of' ·Dast sorv:tcos Ol' in rscogni­
tion of merit, ami to tho pnymont of which 
the vTlwlo r•l)r~ ou1•cos of' tho r;ovorrunont nro 
plod,F);ecl. Hankins v. Hando1gh, 149 A1,lc. 
124, 231 I.J. 1:"1. G56, G59.' 5 \im:.•dr3 nnd 
Phraseo, Third Sarles, 930. 

u 'A ''-·Jo···:"'i o·"1 11 1· s 'l"'"Llo:'lll"'• r·o···•_,·.-.cl:.•c-i '"'S o. .t. ... 1:. .L-0 ..... .1.. L: I.. I~ .CI. ... -v- ,J,)LL.L ~v -~ <:.l. 

ma tte2 of ~;Paco an6 not of l' ich t. C·1eas on 
v. :i,.:,oa::."0. of Com'rs o:t' :>od[~vrlcl~: Co1mty 1 82 
Kan. 632,141 P. 584,585. 1 s·.ol'ds ancl 
Plu•ases, 1'h:L.•C:1. Gorius, D3:J. 11 

It can 1Jo readil~r seen tht=tt cOl!ipEJnsatlor1 oF sa1n.ry 
paid for DCl'V leo s peri' oPmoC:i. is d ic tinr;uisJw.b1ci fr•o"'l the ro tirc­
m.ont allovmnco OL' pons ion pe.id fl ubseouont to re tiro:r:lent • rn1e 
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member o:f tho systen cannot bo bunofitod by the county's 
contributions p:.:·io:e to }tis roti1~ement anO. it cannot therefore 
bo said that by this contr:tbution his co::iponsation OI' salary 
has bEHm increased durin;_; his tor:u1 of office. 

Uonclueion 

I:n tho promises, lt io the opinion of this depaPt­
ment that tho funds contributed to tho Public School Hetirement 
~:lyst~:nn by a. q,ounty as tho employer of a Superintendent of 
Schools 11 do not amount to an inc pease in tho f\uperintendent 's 
compensation so as to be in contraventlo:r~ of Article VII, 
Section 13 o!' the Constitution of Hiescnri, 1945. 

J.. B. 'I'i\JLOH 
Attorney General 
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Les ·Jec tfully ~:ubmittod 1 

J • Ml\HT :a; 1\hD.SJl::l 0 lJ 
Assistm1t Attorney General 


