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 CONSTITUTIONAL LAW: Law providing alreul Jjudges shall

OFFICERS: approve compensatlon and appointment

INHERENT POWER OF COURT: of deputy sheriffs and deputy cirouit

clerks is consbitutional,
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Sire

This

aclnowledpes your recquest, whleh 1z as followss

g have some new problems conironting
ug regardins the opsratlon ol the ncw
Constltution and certain sectlons of
the statutos enactcd thereunder.

"Under Scetion 15547, dOS—-fho civeult
Judises of the countics of the sccond
class are given the dutles of sebtlng
the number of the sheorlff's deputles

and also thelr componsation.

"Under Section 15408.3-~The circult \
judges ere gilven the dutles of fixing

the number and salarles of the deputies

of the ecircult clerk.

"irticlo 2 of the Constitution provldes
that the powera of the govermment shall
be divided into threoo distinct dbpart-
ments~-~the leslslative--oxecutlve and
judloial-~and further provlides that one
of these departments shall not cxorclse
any power proporly belonging to another
unlos“ speclilcally directed by the
Constitution to io g0

"section 11, Article G-~further provides
hat the compeﬂsat_on of all county




iire Uayne T, talker o

oiflcers excopt those whlch adopt and
amend & charter for thelr own governasnt
shall be compeasated and paild ss wrovided
Dy law. y
"The judses of our circult court have
temporarily awvproved .the ayppointment of
deputy sheriffs and circult clerks for a
poeriod of three months and have also set
their salaries but tioey have inlormed ;
the writer tnat they thilanls such appoint-
ments do not belon; to ther as judlelal
offlcers, and by doings go thoy are in-
vading the province ol another department
of povernmont in violation of Artlecle 6,
Section 11 end fLrticle 2 of the Constilitu=-
tion ac aforesaid.

"Me judges contend 1t 1o not thelr duty

or within thelr province to {ix salarics
becauge the salarics should be fixed by
the legislature, in other words, 1t is
thelyr contontion that the phrase of 'as
provided by law' means that only the
legiglature can malkce laws, and therefore,
the salaries should be scet Hy tho lenig-
lature." .

"iie shall gzreatly appreclate our opinion
concernin- these matbors." :

Replyins thereto, it scems thet thie Section 156547.209 to
which you refer is apparently an orror. Vo are unable to {ind
~any ncw bill passed by ths present Legislature having such a
sectlon. llowever, iouss 11l ilo, 939, which wag approved by
the Governor on April 11, 1046, appears to be the Lill regu=-
latin: sheriff's salary in countics of 75,000 to 200,000
Inhabltants, and Secction 9 thercof provides as follows:

"The sheriff, in a county of the sccond
class, shall be ontitled to such a anumber
o1 ‘deputics as the Judges of the circuit
court shall deem nccessary Lfor the proupt
and oropsr discherge of the duties of nis
office., Such deputlos shall be appointed
by the sheriff, but no appolntment shall
become effectlve until approved by the
Judges of the circult court of the county.
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The judres of tiwe circuit court, by agreo=-
ment with whe sheriff, shall flx the sal-
arics of such deputies, A statement of

the number of deputies allowed the sheriff,
and their componsation, together with the
approval of any appointment by the Judzes
of the circulit court shall be in writing
and 31Pned by them and filed by the sheriff
/yLuh the county court."

Tho gectlon recently enacted aifecting the doputles and
assistants to the clerk of the (lircult Court lu countles of
the second class 1s llouse Blll Ho. 893, which was approved
by the Governor on larch 15, 1946, and Sectlon 13408.3 thereof
13 as follows: ‘

""Me clerk of the circuit court, in all
counticsg of the second class, shall
¢ entitled to such a number of deputles

and wssistants, to be mbointed by said
clerlz, as the judpes of the circuit
court may decm neccssary for the prompt
and proper discunargs of thie dutics of
the offices such deputics a-d assLlat-

! ants shall recclve such sglarics as may

‘ be Tixed oy the circuit court, to be
pald out of the covrhtr treasury, in the
game manner s the cuiury of the clrceult
clerlkt 1s paid."

It is obsorved that sald last sectlon provides that the
p
clerk of the Circuit Court 1s entliitled Lto such number of
deputies aiid assistants, to be appointed by said clerk, "as
P 3 J ’
thie judges of the clreult court wmay deem necessary for the
prompt and proper discharge of the dutics ol the officed"

Section 9 of House 111 Fo. 939, above quoted, has a
"similar provision with referonce to the deputy sheriffs, and
the further provision that the judges of the Circuit Court,

by agreement with the sheriff, shall fix the salaries of such
deputies. In other words 1t appecars that both ol salid above
set forth sections require the afilirmative approval of the
judiciary as to the numver of deputy cirecult clerks and the
number of deputy s1eriffs, and their compensation, and your
question is whether such provision is violative of the Consti-
tution. :

P
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The 1945 Conatitutlon of Xia
1875 Constitution insofar ag tih paraulon ol povier 1s cone=
cerned. Gec Secction 1 of Avticle IT of tie 1945 uUonstitutlon,
vnich 1s as follows:

"'he powers of movernment shall
divided into three dizgtinet departronta-
hs l“ﬂ’"lﬂtrvc, exooutive and j 1
“sach or which shall he conilded
soparaie maﬂﬁﬁtraey, and no nora
collaction of newjnng, cwnrged v
sxoreise ol powers nroperly welonsing
to one of LHO“P J”Od[b’FQtS, shall exey-
cise any power properly velonging Lo
ciltaer oi the Obﬂbfs’ except In the in-
stonces in thils Cons Ltutiol exXpressly
irected oy permitted," , .
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Article of the 1945 Constitutlion wags Article III of
the Constltutlion of 1375, '

The case oy State ex rel, Allen ve nawson, 234 Ho. 4&
224 S.Ve 824, DSupreme Court or wissourdi, en banc, 1920, was
an Injunection gult instituted by two of tho Jjudiges of the
County Gourt of luchanan Gounty and Duchanan vounty as
plaintiff against tho three circuit juldses ol said county,
seckling to enjoin wvhe Judrmes Trom fixing the numbher ol
deputies in each o the oiTices ol iuchanan County thereo
concerned and to classify such deputles. It was there urged
that the staluve so authorizing was unconstitubtional and was
violative orf 3ection 1 of Arbtlcle VI, hecause the power cone
flerred upon the circult judges Ly the statute was not a
judieial power. Other constitutlional questﬁon were also
ralsed and vl court nad o beautlful opportunity to clarifly
tho law on tils point, »ut tuoy did not pasgs on the constitu=
tionallity o the ack., The court indicoted that. injunction
wes not tac proper remedy, because the partles had an adsquats
remedy by law by quo warranto, on the theory that the power
to appolnt an officer was a francinise and sustained a writ of
prohibltion against the injunction suit. Thul cagse was com=
nented on nnalvtically in State ex infe Valsh ve “hatchsr in
1957, 102 Gelie ((tjd) 957, lece 9353 '

In State ox inf. ve Washburn, 147 ilos. 080, 57 DV, 592,
90 Ama 3t Kep. 400, our Supreme Uourt, cn banc, In 1002
decided an linteresting case which. dealt with the power of
appointment with roference vo the Constitution and the divie
sion of powers. At page 695 (izo,) the court sald:
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"then, therefore, the General Asseubler
undertool to confer t“ﬁ nevwer to apzoint
thie third election commissioner of
flansas Clty on a body ol men not offi~
clally conneeted with tho 3tate governe
went, 1t undertook 1 elfect te create

an offica to exerclseg the governnental
function of filling Ly appointment anothor
public office and not owlv to cresto such
office but to namec by o SCTjjt“Oﬂ the men
wno were to £ill it, in effcect creating
thie office and aonpointing tiho incunbents,
nelzing the law and executing 1t,  Scetion
G, Article 14, rives no such power, and
article i Torbids it,"

A% page G906 the court sald:

"The act of £1llin: a 'public oiffice by
onpointment 1s cssentially an administra-
tive or sxecutive act, and, under the
Constitution, can be exerclsed only by
an oificer charged with the duty of cxe=-
cuting the laws, Yhere lsg, however, an
exception to this rule which does not
conflict with the meanlin» oif article .
Courts and the General Assenbly may
appoint such off'icers or agsencies, as
arc nocessary to ths excrcise of tlel
own functlons. 7Thig nower 1s essentble
as a vlight of selie-prescrvation, aﬂ& :
necegsary to prescrve that very iade-
pendence in the several departments of

the ~overnuent, wihlch article o ig desloned
to ruarde (HCCJGH runl 0ffe, ssocee Lué

alld TO\). ) f
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In the ‘ashburn case, supra, the Leglslature esnacted a
law that one of the turee clecction commisgioners should "be
chosen frow threce eligible citizons irom the lcadins political

party opposed Lo that to which"™ the other two commissionsrs
belongs The court neld tust provisicn was not valid, on the
ground 1t was an euncroachment by the Loglislature on tho exccu=-
tlve department. ilowever, ths facts of th~t case were not
parallel to the Tacts of this case In that respect, because

In the facts before us we are dealins with the authority of
the court to approve its own officers and to fix thelr come
pensation.
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It was furtner sald In thoe Washburn case, and we grant
that it wes dictum and not necessary tc He sald in the decision
of the case, thut an cxception to the rule exists, in that
"Courts and the General Assembly wmay appoint suech olficeis orp
agsncles, as are nocessary to the excrcecise ol their own func=-
tions." They there state this Inherent pcwer is ecsentlal as
a ripht of self-prescrvation and 18 necessary to prescrve that
very independence in the several departments oi the govern-
ment which the soeparation of powsr section of the Constltution
i1s designed to guard and protect,

dechem on Public Uffices is likewlsce given es authority
for the last above utterance, and such cxpression as last
above made by the court appears to us Lo be sound and we have
not seen 1t critlicized in any later utterance,

Tn 16 C. Jay, page @71, pare =05, 1s tulgs
1) .
ihe leglslature may provide for minls-
terial orfflicers with powsr GO periorm
ministerial duties necegsary in the ade-
ministration of the law, and 1t 1is proper
that the power bto appolnt guch offlicers
should be delegated to the courts, &« i "

In the .same volwme, page 473, par. 211, the law is thus
stated: '

"The rizht to compensation may rest upon
the statute, or upon the lnlicrent power
of a court of reccord to anpnoint. ¢ & #"

57 Ce Jay pagGe 730, par‘wl, declares the law to e that
the sheriff "is an officer of the court and subject to its
orders and directions."

11 C. Je, page 543, pare. 1, declares the law, with rei-
erence to the clerk, as follows:

"A clerk of court is an officer of a
court of Justice who has charge ol the
clerical part of lts business, who leeps
1ts records and seal, issues procosa,
enbers judgmeants and orders, (ives cor=-
tified cogies from the records, otc.
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e would prefer laylns our fingers on a lMissouri decision
squapely decidin~ this question, but being unable to do so-we
rely apon the ashburn casz amd the SuGDOPLtJ taero cited, the
reasonableness.of sald view with reference to tne inherent
power of the court, the support given to geld viow by the law
writers, and tue 1ncllnat10n to follow what we belleve to be
ovr duty in upholding thne constitubionality ol statultes unless

they anpsar 1o be clearly unconstitutional,
Sonelusion.

It is our oplnlon that the statubses enacted by the
recent Leg zislaturc, making the compensatlon and number of
deputy Cifchb clerks and deputy sheriifs dependent upon the
approval by tle clircult Judsges ofl this courts ilu whilch seld
officlals function, are constitutional., '

Very truly yours,

DEARS VATS0H ,
Asgistant Avtoracy General -
APF LOVL‘.J):

Jde e TAYLOR
Attoraey Gencral




