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COli'STI':PU.iTIONAL LAW: 
OFFICERS: 

I \. 
INHERENT POWER OF COURT: 

Law provid~n~ ~lrcui judges shall 
approve compensation and appointment 
of deputy sheriffs and deputy circuit 
clerks is constitutional. 
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.July ll, 191G , 

:: lr. ~\Jayne 'f.', \'Jallr:er 
Assistant Prosocutlnc Attorney 
·~reeno County 
~;prlngfiolcl, ;·assouri 

UG8.1" 3ir: 

~rhi s o.clmowledc:~os your roquGst, which is n.s follows: 

11 do ho.vo son1o new problems confron tine 
us recardin.~·; the opera tlon of' the now 
Constitution end certaln sections of 
tho statutes enacted thoreundor. 

"Under Section 135'.:1/7 .209--'l'hc circul t 
judgen of the counties of t"i1e second 
class are given the duties· of aettinc 
the number of the sheriff's deputies 
aml also ~heir compensation. 

11 Undor Sect:Lon 13408.3:..-•.rhe cix'cul t 
judges are clven the duties of fixing 
the number. and salaries of the deputies 
bf the circuit clerk. · 

uli.rticlo 2 of the Constitution provides 
that t[le pmvors of the government shall 
be divided into throo distinct depart­
~onts--tho locislative--oxocutive and 
jucllcial--and furt~1cr prov:ldos that ono 
of these deptn•tmonts shall not exorcise 
any power properly belonglnt~~ to another 
tmloss speci:i.'lcall::r d:trected b;y the 
Constitution to to so. 

11 8octl.on 11, J\rtlclo 6--fm•ther provides 
thn.t the compensation of all county 
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oi: fleers except tl1osG w/1ich adopt and 
nmend a charter· fol' theJ_r ovm c;overm:1emt 
shall bG compcYlsatod and paiS as provided 
i)y law. 

71 TJ.1.c jud,:~es of our circuit co;_~rt h<:tve 
tEnnporarily a~mrovod. the al1:i)Oinblent of 
deputy sheriffs nnd. circuit clerks for a 
-ocriod of tlll'Go mont!.1s o.nd ·have also set 
their salaries but t11o;r have informed 
tl'1c wri tel" th[l.t they thln1: ::;uch appoint­
ments do not bolonc to t~om as judicial 
officers, and by doinz so they are in­
vadin~; the p:r•ovince of another dopartr,10nt 
of covernmont in violation of ~rticlo G, 
Gectlon 11 and Article 2 of tho Constitu­
tion as aforesaid. 

rr'l1he ju,:.::.ges contend it i:' uot their cluty 
or within tllGlr province to fix salaries 
because the salaries sJ:wuL:l bo fJ_xed by 
the legislature, in other words, it is 
their con tontion ti·1a t the phrase of 'as 
proviJ.ed by ls.v1' means t~mt onl~r the 
leg:lsla ture can ;,lake la-ws, and tl-lcrefore, 
t:1.c; salaries shouLl uo sot by tho le:-.;is­
la tul'O. a 

"We shall greatly appreciate :-,rour opinion 
concerninc those matters." 

Heplyln:~; thereto, it seems tlmt t~w Section 135·17 .209 to 
which you refer iG apparently an error. ',jo are 1.mablc to fintl 

. EL.'1Y nm1 bill passed by th3 present Lct;isla tuTo havin~; such a 
section. Hmvovcr, ·rouGe Eill l'To., 939, whicl:l wan approved by 
the :~overnor on Arn~:~l 11, 1946, appears to -~JG tho bill rcr;u­
latin:·; sheriff's salary in counties of ?5,000 to 200 1 000 
inhabitants, and .'Joction 9 thereof provj_dcs an follmvs: 

11 Th8 sheriff, in a cou~1ty of the second 
class, ~jlwll bo en ti tlod to such a l1U.r.1ber 
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court shall demn necessary for the prompt 
and :OI'Opcr disclw.rco of the duties of his 
office. Such deputies shall be appointed 
by the sheriff, but no appointment shall 
become effective untll approved by the 
judges of tho circuit court of the county. 
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'i'bc jud~~es of tlw ci:i."'cuit court, by HL~ree­
nent vl~- th the sheriff, shall fix the sal­
aries of such deputies, A statement of 
the number of deputies allm"Jed tb.e sheriff, 
and their componsa ti on, together ·with tl1c · 
approval of any appoinhnent 1Jy the judges 
of the circuit court shall be in writing 
and signed by them and filed by the sheriff 
with the county court," 

I 

~'ho section recently enacted affecting the cloputios and 
assistants to tho ·clerk of the Circuit Court in counties of 
tho second class is House Dill iTo, 893, which was approved 
by the Governor on :.:o.rch 15, 1946, and 3ectlon 13400,3 thereof 
is as follovJS: 

"':Cllo clork of the c:l_r o1.J.i t cou1.,t, in all 
counties of tho second class, shall be 
entitled to sv.ch a numbe·r of dopu.ties 
a.11d a:::;sistants, to be o..ppointed by said 
clerk, as tho judges of tho circuit 
court ~ay deem necessary for tho prom~t 
and proper dis 13hargo of tlw lluti c,s of 
the office. ~uch depqtico anJ assist­
ants shall receive such sulnries as may 
be fixed by tho circuit court, to be 
paid out of the col"·-,+---, treasury, in the 
same manner o.s the L ...... :ur'J of the circuit 
clerk is pa1d." 

It is obsarved that saiJ last nectlon provides that the 
clerk of tho Circv.:t t Court in onti tlod to such nwnlJer of 
deputies arid assistants, to 'be a:~)pointed by so.icl clerk, "as 
tlle judges of the circuit court may deem necessary for the 
prompt and proper discharge of the duties of tho office. 11 

Section 9 of House ~·111 Eo. 939; above quoted; has a 
, similar provision with reference to the deputy sheriffs, and 
the furt':::ter provision thn t tho judges of the Gircui t Court~ 
by agreement with the sheriff, nhall fix tho salaries of such 
deputies. In other words it appoa1•s that both of said above 
set forth sections require the affirmative approval of the 
judiciary as to tho m:mfi:Jer of doputy cil'cuit clerks and the 
number of deputy sheriffs, and. their compensation• ancl your 
question is whother such provision is violative of the Gonsti­
tut:i,on. 
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The 19~5 Constitution of ~1-Gsouri is identical with the 
1875 Cons ti tutlon insofar as tt.1o separation of povwr is con• 
corned. Jeo ~octlon 1 of \rticlo II of t·)o 1945 Constitution, 
which is as follows: 

11 'L'hf.:l pov;el'iJ o.C e;overnmonc shall 1Je 
divi,1ed into three dLstin.ct dopartTtOj1ts­
t:13 l~).'~~i:Jlcd:;:Lve, ezermtJ.vc an-:.1 juli·~Ln­
oach of w!i1ch s'-tall .,w coni'L!.ed to a 
soparn to ma:;i :""J tr•a ey, t<.'Jd. no 11crs on, or 
colloction oi' pu:r·sons, c~1C'.:ego:1 r,·'. ti1 t;lC 
cxorcise oi' powo~s properly ~elon~lnz 
to one or' thor;G ,_]_c)part:~F.mts, shall exer­
cise o.ny powor pl'Oj)Brl·,v- i)olongil1;·; ·i.;o 
either of the others, except in the in­
stances in this Constitution expre~sly 
u:L re-o Jced Ol' pc rmi t t eel, " 

Article ll of t~o lJ45 Urn1stitution wan Article III of 
the Constitution of 1875. 

The case o/ Stnte ox rol, Allen v. _,Jawson, ~2:34 Fo. tl27, 
224 :3.V!. 024 1 :~uprems Court oi" ,tissonri, en Dane~ 1'020 1 vms 
an injunction suit instituted by tvTO of tho judges of the 
County Court of '-~uchana.n County, a.ncl Buchanan l;ount·J as 
plaintiff a;'';ainst .the thi•ee eil'cuit judr~cs oi' said county, 
seokinr; to enjoin -l~ho Ju.:..l,.;es frorn i':l.x.ln:; tho nmi(i)er of 
deputies in each oi' the ol'r'icos of' t)Udwnan Gouuty tlloro 
concerned and to classify such cioputies. It vms there urged 
that tho stutu·ce so authoi'i:t~ing was unconstltutional anJ. was 
violative of Section 1 of Article VI, because tho power con­
ferred upon the circuit judges lJ'y the statute i7as not a 
judicial power. Other constitutional quostlons wore also 
raised and the cuu1•t iw.cl a beautiful opportuni cy ·co clarify 
tho lar.r on ti1is po::.nt, ·out tr1oy J.ill noc 1)ass on thu co!lDti tu­
tionality ul' t"L:.e act. 'l1IlG ooLJ.rt indicated that. injunctlon 
was not t~o proper reuedy, because the parties had an adequate 
reaedy by law oy quo warT•anto, on the thoopy that tho power 
to al)point an officer was a franchise and sustained a Wl"i t of 
prohibition ar;ainst the in,junct_lon suit. s:hat cnoe was com ... 
mented on analytically in 3~ate ex inf, ;;aloh v. ~hatcher in 
1937, 102 ~-;.Y·.i, (2d) 937, l.c. 93:J. 

In 3tato. >)X lnf'. v. \'Jasl1uura, l·j? :;o. GcJ;), C3? :.~.Vi. 592 1 
90 Ala. Jt. ltep • 400, ou:;::· Jup:ceme •Jourt 1 en bane, in 190~~ 
decided an intor'estln::; case whichdealt vJlt11 the power of 
appointment with reference to the Constitution ar1d the di vi­
sion of powers. At page G95 (:.;o.) the court saicl: 
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"t,•hon, thorof'o~rc 1 t>e r.-e.ncro.l JI.EJser:~bl~r 
unC:.ertool-: to co:c1fcr t;•.c ~)cwo:r to np~·oint 
t~:~e th:i.rc.l olect~~on commi ~Jsi onnr of 
Ko.nsas C:l. ty on a body of 11.en not offi­
cially connected vrLt\1 th~) :Jtate l;ovorn­
ment,. it unclortoolr. 1·~ o:L'fcct to c:r.·eato 
an of'fico to exor·ci:Je the govel'.n:n'2:ntal 
function of ·filling by a~pointment anothur 
public office unJ not only to c:reuto such 
office but to nr:tmc by :.>.escrlption ti1c :·,wn 
vnw were to fill it, in effoc t c:rco. ti!.l[:; 
thG office etnd appoint:1.nr,; tiw incunbonts, 
me.ldnr; tho law and exem . .lt:i.ng lt. :Joctlon 
·:Jj Article 14, r.;i'im:::1 no sucll power, nnd 
nrticlc ::·, forbids it. 11 

At pace G96 the court said: 

0 'l'h.o act of' fillin;~ a ·pu\);J_ic office by 
[l.])poin tmont is o ssentially an adm:i.nis tra .. 
tive or executive act~ and, under the 
Constitut!on, can be exorcised only by 
an officer r:\barged 'N:l.th the d1.1ty of Gxe­
cuti.ng t;:-10 lavJs, '1.'he:r,e in, however· 1 an. 
exception to this rulo which does not 
conflict w:Lth tho rr1eanin'~ of' art:tclc ~j. 
Courts and the General Assembly may 
appoint such officers or agencies, as 
arc nocessar~r to tlL1 exorcise of their 
ovm f'<mctions ~ Thi::J ~~ower is essential 
as a 1~isi1t of' self-preservation, nn:J J.s 
necessary to preserve that very inde­
pendence in the several departments of 
the ':ovor:rr,:lont, 1.c.rhlcll article 3 is ~i.oo1'_:;nod 
to ,,·uard (·, !cc te··1 !)u·;)l OfF «(~c"' l'~J,'I. i_ .l .. c... • • - • . -- ·- r. ...... • 1 t....l ..! .._, • R '- -

and l05.)n 
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In tlw ~:asliourn case, supro., the Loc:;isla ture enacted a 
law that one of tho thl'oo oloctioh commi~:slonors should Hbe 
chosen from throe elir-;i ble ci tizons i'rora. the loadilv::; poll tical 
party opposed to that to whichrr the other two cornm:Ls s i.on~;rs 
belong. ·The court held tlwt provislon nas not valid, on the 
ground it was an encroach:Jcnt DY tlle l~eci sL1 turc on tho oxc cu­
tlvo department. l~OvJover, tho facts of t:.r.t caso wc:ro not 
parallel to the facts of this case in that respect, because 
ln the facts before us wo are dealinG with the authority of 
the court to approve its m~m officers anc.l t~) fix thc:Lr com­
pensation. 
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It was .furt 'ler sn.J.J. in ti1o v.:ashb'--1.1'11 case, a[Id \'W t;l'ant 
tllat it we.s dictum ::.t:nd not necessary to be saic3_ in the decision 
of tho case, t;:l;_;.t an cxcepti on to tho I•ulc axis ts, in the. t 
11 C~our>ts and the General Assembly nay appoint such officc1.'S or 
ar:;encios, as are nocossar·y to tt1c; exorcise of theil' own i'lmc­
tions,11 They there scr~te this inhoren.t povJei' is ecsential as 
a right of self-pr·escrvation a.nd ls necessary to preserve that 
vo~ey independence. in tl~e sev0ral departments of the govern­
ment whic4 the separation of power section of the Constitution 
is desicned to cuard an~ protect. 

~,lechem on Public Offi cas is likewise given as authority 
for l;he last above utterance, and such expression as last 
above made 1Jy tho court appsars to us to be sound anc1 we have 
not seen it criticizea in any later utterance, 

In 15 C. J., pa[;O c:'/1 1 par, ;~03 1 is tills: 

11 '1'ho legislatul'O t;1C.;{ provlcle for minis­
terial officers wi tll pO\'F:Jr to perform 
mlnisterial duties necessary i~ tl~ aa­
ministration of tho law, and it is proper 
that the po·wer to appoint such offlcers 
shoul~i. be delegated to the courts, · >: :: ::- 11 

In the sane volume 1 page D7 3 1 par, 211, t!:w law is thus 
stated: 

11 The richt to compensation may rest upon 
the statute, or upon the inherent power 
of a court of record to ai)POint, ·lt "::· ~~~~ 

57 c~ J., pace 730, pa~. 1, declares the law to be that 
the sheriff "is an officer of the cou.rt and subject to its 
orders and directions." . 

11 c. J., pa~:je 848, par. 1, declares the law, wlth ref­
erence to the clerk, as follows: 

11 A clerk of court ls an officer of a 
court of justice ~1o has charge of the 
clerical part of its busineos, Who keeps 
its reoords and seal, issues process, 
cntors judt:,L118nts aml ordors, gives cer­
tified copies from the records, otc. 
,•;:. ~:• •:!• .. ~:~ ~~r ft 
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hie would prefel, lo.yin,r; our fingers on a LC:tssour'i decision 
squaJ:loly decidilv: this questlon, b,d; beinc; unable to do oo wo 
rely ·llpon tho 1./as:lburn cas3 and tl·lo £>.uthorlty t;;:le:co c.tted, the 
roasonablenes s"',oi' sa :tel view rr:l. tl:1 reference to tiJO in!.10ren t 
power o:f t~1e court, the :JUpport ·given to se.id vlow hJ tJ.1o law 
wri tors, o.nd ti1e inclination to follow what we believe to bo 
ovr duty in uphold inc; the co:noti tut io.nal:l. 'ty o.·:· statuton unless 
tho:'i· anpe~n~ to be clearly unconotituti.onal. 

I~~ is our op:tnion -c'w.t 1~no statutes enacted by the 
recent Legislat1J.ro, :(iialdng tha cmupun.sation .~:rrHJ nt:t:-,1bor of 
deputy circuit clerks and deputy sheriffs dependent upon tho 
approval by the clrcuit jJdcoa o~ t~c courts in ~hich said 
officials ftl.Ilction, are constitutional. 

AP btOVO:JJ: 

J. E. 'l1AYLiJf-{ ---·-·-----­
At·tornoy Cenor,al 

D~~i :ml 

Vory trc..1ly yours, 

iJ~;AK·~ \/A'l'SON 
Assistant Attorney General· 


