
DISPOSITION- o:w GM.ffiLING J\ffOl\lEY: When in possession of highway 
patrol, said money may be retained 

HIGEVJAY ~.?ATROJJ: for evidence, but must be returned 
after the criminal proceedings. 

October 18, 1946 

I t, 
u 

Honorable Hugh H. ~aggonor, Supcrintendont 
:Missouri Stnte Hir:-"Jn·:a;r Patrol 
Jefferson City, Missouri 

Dear Sir: 
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:'fe rnf.lTCcby: ac.'·:nowled;C~·3 recsi~lt of YLIUT letter of' recent 
date :renunstin(:': an opinion from thl S dOT'<Uttnent. Which rr::;ad S 
in 0art o~ follo~s: 

I 
I 

11~. ~ Grou~ of officGrs obser~ed a dice 
,<SnJle throu··::h a "'''indo''•' in vJ:hlch JjloneJr vm~1 
bEJi~1:~·; usec1 by the ')art.:toipants for a~)pro-· 
ximatGly ons-half hour neriod. During 
this ti1::te, - uch of tLc: • a:r1~ici··_)ant~ v::h0 
-,;;1£'.8 ";r~ 'c:s·i~nc' vms observed either taklng 
monoy ~tntc his hand o;; ,;ayinr:. out. mo!l.ey 
from his hand as ha handleJ the ~ice in 
the ga~e. Such exnressions o.s 1 Shoot 20 1 

and t r (li(}n' t .ma.ko it' \:·Je!'e heard.. Thi B 

l-:;amblLl:~~ ,, ns ;-;alcin:~~ •jlace unr;n R!l ·espeoi·~ 
Dlly constructed tai:;lc. ..'Jwn 'f",!Je officei'S 
concerned broke tlu·ou;_·h the winCJ.o·:'- ;,tnd 
en tor on. tbc pl11oo, tha :)articipant :; W01'8 

ol,servecl nutt:tw' tho money onr'! <ice in 
their pockets. The officers seized this 
money and dice from tho pockets into 
v;hich they hact observe(!_ the .~)Ft1't.ici1\<:tnts 
placing ttw s):lme, and. Leld Stli.O. mo11ey and 
di~e as evidence. 

Hb. ,\s~~umin:- thnt tb.8 seizui··:~ of the J'onev 
and c'fico aS evid{-'J1C6 \' 8.8 local se:-:crch and ~ 
soizure, and th.e participants ,,•,:ere Cor.mally 
chhrged under a criminctl prooeetli.D.,?,f~, and 
furtlj_ermor,:=> t.lmt they claim r:Jaicl liJJJney as 
the:i.:r I)Orf.-\OXle.l nroncn"ty ond r·eqiH:~sts its 
retu:rn' to Gl.iera.,- the follovdi1C o':,•inions are 
re 1uestEl0_. 

"(1) Whathor or not such money confiscated 
as Gvidence, 1nay, aftDr t·,.hu cJim;osition of 
tlw criluinal !)rooeed:Lu. ·.:s ii'Uinst partici­
pants V{1J.o claim said :rnoney, be :1roperly 
turr1ed ovo~· to e'ltht'Jr the School fund or 
t\Je General Hevcnue l1'und of ·the Count~r of 
venue. 

/ 



-------------~ 

'' (2) '.Vheth8r ::mch money seiz.ecl as eviclonce 
comes UJJ.cter the pr-ovls:iuns of ·L;he 'Fourth 
···Jr'.t·'·"; uyPl'h o·"' Dec+J"' '1··; 417';( Il' ~-. ·;:]'r). l 0'.-.'.·.~o t .l .. c .. ··, .... .1. _·~-~ .1 _, v _,_J ~ rr_l' • .-.~ • _._t."' ~ 

ox~ Etl1Y ot lte :c -~:-i~.tl'"t.tE;:.e ~.t_)~)~tJ u f~ S£L i d. sec ·t io 11. " 

{2) 

As we lni~·erpre·1:. tl1e l'aetuBl situ tLJJ'j in yonl' conmmnica­
tion, iNe assuHt: tlFtt this 'lloue.•· '.:m:· con:t'iscnt<Cx1 fol' eYidence 
as "' re"'\11 .... o_.c, ., : , ... ·,1 C" >-·rc>• '1·1·1 ""E·-·L"''Ll."" , r1;i ·~-1··· t '-·r·ter 

l_:.t v v .L u. -- •' J< '' e ··' . " C( l '-' •. "·' , .L -~ ' -- _,. u '· '· cL. 

crimin.dl p:rocE:,ediL~):\, tl.le o'.,li.Cl'S rcquer~tc,J tlu.t s:,1id mone~r he 
returned to theca.. Y u sDcJuificDlly asJ.::cd. it thiB none;~· comes 
under ;:ieot:l.rm 1:17:;. H. i~;. 1·::-o. 19(~9, "'bicl1 f!J'ovicL:,~J in <)art a.s 
followA: 

rtUpon o•ltn!)ltdnt, bein;: ;rE-::.do, on oath, in 
writln:, to any of'fice:c autLuJ:i~':.ccl. to 
i;JSU'J ~~l'()U2b8 for· tl"tc r-J.~'·J)TCJlt.-'JlP.iOll Of' 
OJ~'fm~dei'iJ, v~, t eny o · ti;o r-ropor~ ,, or 
art ic L:· i:> 11'! r·(-J ln~,:rtu· i:JJL:lol: Etn; kC' J_~'G with­
in the county o; such officer, 1; he nhall 
be s,,_ti;•.fio(:. t .. L·. t ;~J!c;J·; 1:~ J ._,,:;onecl~lo 
f:'l'•JUW' .'ol' f:I'Gll CiJJ,l)lo.:int, .bJ.~' l:•:n;l 8. 
\'lcl.I'J'<3.Jl.~) to the; Sl\:.o:d .. :' OT llll.;ll r_:on~J.t:;,~-:18 
of tJ.::~; COlUJt,'T, dLroct ~ r' h1 to srureli 
·:or· and ::~ei :;',e uny of" tL_::; :,:'ol1o". iHC 1'(f'l)­

perty or articles: 

_ 11 Fi:rF,t~-I·.ny ·• am:tn~~ i-;ahJ,::: 
vir)e ·r:;h:ttitroc'L by lavJ. 11 

0 '1'• 
~- Q.rn.bling de-

TllFJ r-·~_;t o:~' tids cect_i.nt •]_e:~lf-; cJ.t> t:.:1e r;u:icul'n Qf illnr·al 
publicGtiuns, ill0··al drug·.s un(~ I·~--:rw rwt<:n:LJ_ c: t,.) ::Je used in the 
manufacture o:l' tll.c.~·ulnu-;teJ.'is.l clrDf>cril::no•J ]_n s~:Jid SE~ction. It 
is noted tlbt pJ•op(c:rt:s' de!:,cJ·i:)•.:rJ .~.n th~r fodcti,Jr~ :i.s property 
that is inherently ill>J'iG1 :i.n its iJr;JtUJ.'(). It r)038 not include 
property sei.zcd. for ev:i.•jc.r~ce ·=:_cL is :,-':'1 t:'lY h-;in-~ use(! in an 
illegal t:r-s.nr>uoti·::.m •. r?hel'ef'cne, it r'1UC'"''' cL>1I· tu u~3 th3.t 
money coni' is CG t·:;,< . in c1 ."' · r:11,1:Lng gr::;:1_e '1:·.- 111!.'1 r,ot ho subject to 
the ::rovis:l.ons of thiG secti.Jll. 

After e c,_.rcful He<tre1 of i.i1Lc· rtutnt~:::r: of tJ. is nt~ tP, tre 
find no ·l'uvit.>~.on ~or- t1.1u forfoit.u.re of' money tn \i eounty 
me1·ely beca.w~ e it ' <J.B geizucl ,-, f; ov:i.l1ence j_ n n ~~:-j., ;.'·-l:i.n."': {';Om.n. 
The !';enc:c.::::l rule if:\ tD :t'r.tu:t'l:l prop::::rt; to tl1c '·''-'':0.81' v hen 
S(dZ.erl :Cor eYi <.L·nCf!. ···'c :'Lwte from 4 7 ,\n. ;rur. t :•;c;r·r:tr·re. n(; 4SJ 1 

pr'lge 530: 

11 It is ._etl(-!rDlly the rruotice, v.l1' 1 e --ro,­
r~a:rt:{ cor.~JJ8 1IltO tll8 J!OBP(JSSi(~;f: 0 ~-~ l1 

cott:~:'t in aiel of a o:r-1mina1 '~rosecutiun, 
to l~c.H:d~or<:: it tc :i_t 8 l'i ~t:i.'U.l r;Y•ner ''.1hen 
it L: no lon;~e1· Iwecl uti, if UJ ... :l·c, is no 
dispute as to its o. nership.), '' ""(" 

c~ ,, ' . . ) •. 



Hon~ Hugh H. \Jo.;sgoner 

/ 
/ 

An anelor~ous situutiun VJEJ~J nro:>:.mt(:;rJ in the case of 
StatB vs. Gamblin{! ~~~; ui p1ru~nt, '-i-G P. (.';r\) 7 1\G, '.\.ho:c ein tlie 
''U')1""1-i18 1'-"Ul't rJ-P I! r·1· ·~-,n·-J c+ ·r ,·,r'J "t· 1 C 7A 7' W 1.. ~.: .... _..__. , v•.J " ~- . .~..:~. _.,. c-~~-· ._ ,_} v ~· '-..... __ t.l_ ' _ .. • .~: • 

'' * * * i\.ft:)r Gray so 1 :1lcaued t•:ni.l ty to 
J·n_ -:> -j n ·t fl"l r>i ·, 1 ' i n r· l - '' ,--, -, ·i . )(,:,, 8 ·"·· : ·1f1 y l' . l .,.. \"t "1 " ('"> 

.. .1_((...1,. __ ,\._.!_ ';;. -~ _J,~·-•'- _, ..._ ,, .... •. \~ )_ ~;_ I,.. '.:·1,-~ - ·- -- -, J~. L');' 

or, in ot··L;r -orr"~;, - hcn1 tlt(3 Jl'C:J1Ji:J:r'G;t wu.s 
no lol'l.:~~Cl' t:uJGclc .. ~ .. ,s 8'ti0~(:3'100, ';\_·h_c,_t d i.s­
f'ositi;"~."·1 ~-,.~-~l·-':.lcl l'Je nt8.d.e o11 it,? ·_:-~}.'o_:~,c~l'lty 
tu.k:Gn unt.Gr ·;_ sc rch WDl':r·ant 1 "· ~~-n ens~ 
todl'::t 1n:·i::-: .• ·oet.D·!, ~:n··:_ . e t 1·in·· it; ls 
gorv:.Jr·all;'/ th_e -,r-ue tic'', ,. :_(-!r·e iroperty 
h:>-:: OOiil<:J ltri:;() u oourt o:e ·l1~1r;l~-:tru_tu' 8 
r;::;~f)css:LrLn. :.Ln alO_ oJ' a c~ciFLi_rleJ. llJ!f)f1\::.:ett­

ti,Jn., it iB T"~-·to:r·c::cl_ tn it'' ri•:'~t ~-:]_ 0\,IlCl' 
v .. bcdl no lonr;or- ncerl_ cl) i' t;; '':c·e 1 '' 110 

(_ll' C•C:)l__j+ (-• '-1 s +-n -1· t· q ()1.' IJ ore:>;-~ f' c:. .,, ~·,,r 
. •) ;:._ - U '--' C-.. ·· U ..-- · I J_, "- • , ~- .___ j·) f 

(3) 

It can r: c:_d i.J .. 'I t•. GHell i'ror1 thro "' '~-1ovc cuotr,ti·JY!B thct if 
})ropert:v is se:t7.erJ nnd is. not. in:k·nc'!ed i'n:r 5l1r ·n.l two, t.hcn 
it ;~hould bu rc:·tm:·ncr1 to tlF.' rtrrht--~'u_l_ ov.·nnr. 

cr•1·rc '.Tr;:;rcF 
~--

Th8r0:f.'Oi~3, it i::J the U''iniun ot' t' L': dn1·~.c•rtni81Jt th">t 
money conf':LE.cnted at ::-: ··e:mbllll'~ -~D''lC to 1y,, ns •. d aB evidence 
should be rr::turne•:l to the 0\ille:l' oc:.fter CI·imint~l pl'OCcedings. 

J • J1J. 'JlJo-\J':\)1~ 
Atto1·ney Gen:JJ.'al 

-:?r:~f.(~3li~r-}':. --~~-:rJ: -, r, l T 

_.:-,_;,'.~.:;1 stont i\.ttornn? nenc:ral 


