PROBATE COURT:

1947. '

Probate judge entitled to fees which accrued
last year of term, but not collected until

June 18, 1046 . HL FI LED

Honorable Huph P, Willlamson
Prosecuting Attorney
Callaway County

fulton, Mlssouri

Degr Slre

This Department 1s in - receipt of your re=-
quest for an offlelal opinion, which reads as fol-

lows:

"The Probate Judge of Callaway County
has inqulired of me concerning the con-
structlon of & portlon of the New Con-
stitution which bears upon his office
as Probate Judpe and Maglstrate., ihle
New Constltution states that all fecs
collected by the Probaote Judge and
Judyge of the lMagistrate Court after
Januvary 1, 1947, shall go to the State
Department of Revenus, The Probate
Judze of Callawey County wants to know
whether fees that are earned by him
prior to Januwary 1, 1947, but which
are not collected until after January
1, 1947, co to him oy whethor they

too must be turned in to the State Do-
partment of levenue.,

"I would zreatly appreciste your con-
sideratlion and opinion of this matter."

Sectlon 2438, H.%. Mo. 1939, pmovidea, in part,
as follows: .

"At the peneral election in the year
1878, end every four ycars thereafter,
except as hereinafter provided, &
Judge of probate shall be elected by
the qualified voters 1in every county.
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In view of the above provision we may take
Judicial notlce that the term of offlce of every
Judge of a probate court in this State will termie
nate on Decembor 31, 1946, Siate ex rel, Donnell
vs, Searey, 152 S.W. (24) 8, 347 Mo. 1052,

The Constitution of Miscourl, 1945, recently
adopted, provides in Section 24, Article V, as fol-
lows: '

"All judges shall receive as salary
the total amount of their present
compensation until otherwise provided
by law, but no Jjudget's salary shall
be diminished during his term of of-
fice, Until the end of their present
terms probate Judges shall continue
to receive compensation and clerk
hire as now provided by law, #* % % 3%
The fee of all courts, judges and
maglstrates shall be pald monthly
into the state treasury or to the
county paying their salaries, "

At the tlme thet the above Constitution was-
adopted (February 27, 1945) probate judges of counties
of the size of Callaway County were paid upon a fee -
basls. (Callaway County is shown by the last Yederal
census to have a population of more than 19,000, end,
therefore, 1s not affected by the Bill passed by the
1943 Legislature affecting counties with less than
19,000 population,)(Laws of Missouri, 1943, page 868.)
Such fees are fixed by Section 13404, 1.5. Mo, 1939,

which reads, in part, as follows:

"% %3 % thet whenever, after deduct-
ing all reasonable and necessary ex-
penses for clerk hire, the amount of
fees collected in any onse calendar
year by or for any one probate judge
in any county in this state, during
hls term of office, and irrespective
of the date of accrual of such fees,
shall exceed a sum equal to the an=
nual compensation in the aggregate
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from all sources and for all dutles
by virtue of the offlce, except the
$1,200.00 allowed for expenses when
holding circult court ln othcr coun-
ties, providad by law for a juuge of
the clrcult court having Jjurisdiction
in sueh county, then 1t shall be fthe
duty of such probate judge to pay such
excoss less ten por cent thereof, withe-
in thirty days alter the expiration of
such year, Into the treasury of the
county in which such probate Judge
" holds ofiice, for the benefit of the
school fund of such county; and when-
ever at any time after the expiration
of the term of office of any probate
judge the amount of fees collected
by or for him, lrrespecitlve of the
date of accrusl, shall exceesd the
sum equal to the aforsesald annual
compensation provided for a judge of
the circult court having Jurisdiction
in sueh county, 1t shall be the duty
of' suclh probate judpge to pay such ex-
cess, and all fees thereafter collect-
ced by or for him on sccount of fees
accrued to hLiim a&s such probate Judze
less ten por cent thersof, wlthin
thirty days from the time of collectlon,
into the county treasury for the bensefit
of the school fund, % 5 45 5% 5b 98 5k 0 s %My,

It will be seen, therefore, that under sgaid
Swetion 15404, such Judge was alloved to retaln ananually

out of fees collected (except non=-accountable fees) an

amount ‘equal to the pay of the clrcuilt Judpe, exclusive
of the circult judge's traveling allowance. IHe was en=-
titled to receive out of fees collechted after the end
of his term but whilch had been charped for servicss
rendered by him during his term, an amount equal to the
compensation of the circult judge. In addltion to this,
i the fees collected after hls term of office ended,
exceeded the amount of ecompensatlon he wasn allowed to
rvetain, he was entitled to an additional 10% of any
sueh surplus. All other fees were required Lo be turned
into the county treasury,

The princlipal case in liigcgsouril relating to the
iees of probate Judges 1s Hmlth vse. Pettis Guunty, 1386
Haie (2d) 282, in which the history of the probate judre's
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fee statute 1ls reviewed and said statute construed,
The Bupreme Court of lilssouril, through Judge Douglas,
l.c, 287’ said:

"The fees collected by probate judges
are of publiec record. Ve must assumme
that the legilslature was famlllar with
them when they adopted these oprovisos,
We may also assume that the leglslature
was famlliar with probate practlice in a
general way. For instance, that estates
could not be finally settled until after
a lapse first of two years and now of
one year, Where there ls litigatlon
estates remaln open for indefinlte periods.,
Ligtates of minors under guardianship may
remain open Ifor almost twenty-one years;
estates ol insane persons much longer,
Therefore, the collection of fees pre=
viously earned may be long postponed,

It would be and is unlikely that suffi-
cient fees could be collected in the
first years or perhaps during the ene
tire four years of the term to reach

the amount allowed., Moreovelr, a pro-
bate Jjudge 1s speclfically prohlbited
by thls same section from collecting
fees in advance, DBefore the limita-

- tlon of these provisos was imposed
probate Judges would contlnue to col=-
lect fees long after the expiration
of their terms. These matters all
nust have been considered, This court
1tself has judlclally noticed the de-
lays which ensue between the time a
circult clerk earns hls fees and hils
actual collection of them in State
ex rel, Emnons v, Farmer, 271 lo. 306,
196 &.W,. 1106, —

"No doubt because of such delays the
fees pormltted to be retained were not
restricted to those collscted during
the term. However, by this second
proviso the amount %0 be retained af-
ter the expiration of the term was also
limited.  Under its terms read in thelr
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ordinary meanlng a probate judge 1s en-
tltled to all his feess collected after
hls term untll in the aggregate the
armount of such fees reaches the amount
of the annusl compensation of the cire-
cult Judge--in this case ¥4,700, After
he has once collected such an amount
then all excegs (less ten per cent
thereof) 1s to be turned over to the
county. DBut, it is argued, thls conw-
struction would glve a probate judge
salary for five years although hils
bterm 1s 1limited by the constitution

to only four years, This contention

is not tenable because, as we have
pointed out, these provisos in no way
increase the grant of fees alrsady
made but merely impose a limltation,
LRI R SRR R T TR RO
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A probate judge may only collect fees
for services which he has already per-
formed, These services may be perforim-
ed only while he is in offlce, His
fees can accrue only whlle he 1s in of=-
fice. '‘hese provisos only limit what
he may keep, %1le sald in Corbin v,
Adair County, 171 Mo, 385, 71 S... 674,
thet a cilrcult clerk can demand and
recover hls uncollected fees from his
successor. A sult for fees against

a clerk's successor was upheld in
Lycett v, Wolff, 45 Mo, App. 489,."

-1t will be seen that the court holds that, after
the expliration of the term, a probate judge is entitled
.to all accrued fees up to the amount of the salary of a
clreuit judge, and he recelves such fees even if they are
collected after the term has expired, This reasoning 1s
in line with that advanced in Givens vs. Daviess Co., 107
lioy 603, 1n which the court said, l.c. 610:
"% 4 % hvery day he held.the office
the law vested in him a right to a
due proportion of the salary, as at
that time fixed, and, consequently,
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an order changling the compensatlon
could not have a retrospective op=
eration and divest from him what
was his alrecady, # # # ",

The case of State ex rel, MecKittrick vs, Bair,
333 Mo, 1, which holds that a tax attorney employed by
a county 1la not entitled to any fees until they are col-
lected, may be differentiated from the lnstant sltuatlon,
bacause in that case the statute under which the attorney
was employed specifically provided that the fee was %o
be taxed and collected as cost, and that sald attorney
was to receive no fee or compensation except as therein
provided, As the court pointed out!

% 2% % 'It is clear, then, that un-
leas the proceeding result in col=-
lecting a sum of money belongling to
the public revenus, neither the col=-
lsctor nor his attorneys can claim
~any costs in the cause,! # # % ",

Applylng the above holdings to the facts as pre-
sented in your request, 1t will be seen that Sectlon 24,
Article V, provides that: "Until the end of theilr present
terms probate Judges shall continue to receive compensa-
tion and clerk hire as now provided by law." And, further,
"no judgets salary shall be diminlshed during his term of
office." TUnder the holding In Smith vs. Pettis County,
supra, the probate Judge 18 ontitled, as a part of his
compensation, to all fees that have accrued during his
term but which have not been collected until the expiratlon
of his term up to the amount of the pay of a circult judge.
Therefore, even though under the new Constitution all fees
of probate Judges after January 1, 1947, are to be turned
iInto the treasury such provision does not apply to the ac=
.crued fees, because it 1ls part of the compensation of the
probate judges during "their present terms" and to hold
otherwise would be to diminish thelr salary during thelr
term of office.

CONCLUSION .

It 1s, therefore, the opinlon of thls Department
that the Probate Judge of Callaway County 1s entltled to
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collect and retaln for hls own use, after hie present
term of office has terminated, any fees which were earned
or accrued prlor to the termlnation of hls present term
of office up to the amount of the Clrcult Judpe's salary,
leas the traveling sllowsnce of sald Circult Judge.

itespectfully submitted,

ARTHUR 3. O'KLEEFE
Agsistant Attorney General

APPROVED ¢

Jo Ee TAYLOR
Attorney General
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