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LIQUOR C$NTR0L3 Regs The bonL roquired by Secﬁion 4960, Laws
a P of 1945, is an indemnity bond and not a
: f forfeituro bend.
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Honoreble Edmund Burke, \ /4//
Supervisor
Department of Liquor Control ' o

State Qffice Bullding
Jefferson City, Missouri

Dear 31irg

Your opinion request of recent date hes been referred
to the wrlter for answer. Therein you ask:

"Wi1ll you please let me have your officlal
opinion, at your earliest convenience, as
to whether the bond previded for by
Sesction 4960, Laws of Misgourl, 1945,
House Bill No. 427, Sixty-Third Gensral
"Assembly, 1s a forfeiture bond or an
indemnity bond.™

Section 4960, Laws of Missouri, 1945, enacted in House
Bill No. 427 by the 63rd General Assembly provides aa
followss

"Application for license to msnufacture or
sell non~intoxicating beer, under the pro~
visions of this act, shall be made to the
Supervisor of Liquor Control. Before any
application for license shall be approved
the Supervisor of Liquor Control shall re=-
quire of the applicant & bond, to be glven
to the state, in the sum of Two Thousand
Dollars, with sufficlient surety, such bond
~to be approved by the Supervisor of Llquor
Control, conditioned that the person obtain-
ing such license shall keep at sll times an
orderly house, snd that he will not =ell,
glve awsay or otherwise dlsppse of, or suffer
the sames to be done about his premises, any
non-intoxicating beer in any quantity to any
minor, and conditioned that he will not
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violate any of the provisions of this act

- and that he will pay all taxes, inspection
and license fees provided for herein, to-
gether with all fines, penalties, and
forfeltures which may be adjudged against
him under the provisions of this act,
Reenacted Laws 1945, pe. » He Be No.
427, 8 1.%

There has heen no judiclal examination or interpretation
of the above quoted statute answering the specific question
propounded by your requesty therefore 1t is necessary for us
to turn to the general rules of law and the snalogous situ-
ations in order that we may determine the question presented
to-us, The Missouri Liquor Control Act deals with two '

- subjects, that of intoxieating liquors and that of nonintoxi-
oating liquora. In that portion of the Liquor Contreol Act
which refers to intoxleating liquors, Section 4890, R. S.
Missourl 1939, (Laws of 1933-34, Ex. Sess., P. 77, 313a),
which requires & bond, was analyzed and Judicially examined
in the case of State vs. Wipke, 345 Mo. 283, 133 S.W. 24 354,
wherein the court held, among other things, that the bond
required by that aection was & forfeliture bond. Furthermore
in the Wipke cage,; cited eupra, the court speocifically found
that Section 4896, R, S. Missouri 1938, (Laws of 1933~-34,

EX, Seas., p. 77, 819) had to be eliminated and that the bond
there undoer discussion was governed solely by Section 4890,
Re 3¢ Nissourl 1939, Therefore Section 4890, R, S. Mlssourl
1939, under the findings of the Miassourl Supreme Court cannot
be considered as pertinent to the present inquiry for no
gimilar section is found in that portion of the Liquor Control
Act relating to nonintoxicating liquor.

Section 4896, R, S. Missourl 1939, (Ex. Sess., 319, was
queatloned in the case of State vs., Vienup, 147 S.W. 24 627,
The Court there had before i1t for determination precisely the
same proposaltion that 1s presented in your opinlon request.
At l.c. 628, the Supreme Court of Missouri, spesking through
Judge Hays, in regard to the question there presented stated:

"Phe question for our determination therefore is
thiss 1Is the bond sued upon one of forfeiture

or one of indemnity? The answer to thls question
must turn on the construction to be given the
statute under which the giving of the bond is
required and which prescribes 1ts terms; for,
under the well-settled rule in this state, any
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required provisions of the condition of the
bond found in the statute but omitted from
the instrument itself must be read Into it%,
and, conversely, terms which are found in
the condition of the bond but not in the
statute are to be disregsrded. 3tate v,
Wipke, 345 Mo, 283, 133 S.W. 24 354, snd
cages there eited.“#**%*** -

Alao in the Vienup case, eited supra, the Bupreme Court

at 1. cs 629, specifically pointed out the fact that a
~difference did exist between the two zections of the statute,
Section 4890, R. S, Missouri 1939, &8s discussed in the Wipke
cagse, clted supra, and Seotion 4806, R. S« Missouri 1939, a»
there under discussion in the Vienup case. ‘

'"*ﬁﬁu**ﬂSection 19, however, differs

materially from section 13a. It sets out

in detall the condition of bonds to be

given in complisnce with its mendate. 1In

particulsr it requires among other things

that the bond so given shall be conditioned

that the principal obligor will pey "all

taxes, inspection and license fees provided

for herein, together with all fines,

penalties and forfeitures which may be

ad judged against him under the provisions of

this act,"

In sumetion of the Vienup case, the court's reasoning
for holding the bond required by Section 4896, R. S. Mlssouri
1939, to be en indemnity bond rether thsn a forf'siture bond
13 found in the following quotatlions

"Recurring now to the speoific provisions
of Section 19t What then did the legislature .
mean by aaying that the bond should stand as
security for the pasyment of taxes and fees?
Included smong the taxes and fees mo secured
sre, of courase, those payable to the state
directly, but there are also other taxes and
fees "provided for herein". Section 24 of

the ac¢t, Laws 1933, Ex. Sess. p. 87, provides
for license charges to be flixed by and pald

to countiea, and sectlon 25 of the amended
Act of 1935, Laws of 1935, p« 267, Mo. St.
Ann, B 4525g-29, p. 4689, provides for licenae
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fees to be collected by counties and muniocipal
corporations, Certainly such taxes and
llcense fees are to be included in those
speclified in section 19, Assume that a
licensee hes breached his bond by violating
some minor state regulation and has also
breached it by failing to pay some local
fee authorized under the act, In this
situation, if the bond be construed as one
of forfeiture, would the governmental unit
which first sued bs permitted to collect the
whole amount of the bond leaving the other
without remedy? Would not such a constriction
lead to en unseemly race between various
governmental agencles for priority in obtain-
- 1ng end collecting judgments? :

~ Conaldering the lenguage of the act in

regard to "fines, penalties and forfeltures®,
we think such language reasonably construed
can mesn only that where a fine, penalty or
forfelture 1s imposed upon & licensee hecause
he has violated some term of the act or some
regulation lawfully made thereunder, the
amount of such fine, penalty or forfelture may

~ be collected from him and his surety by suit
on the bond, 8o construed, is not the bond
onie of indemnlty only? For consider, if a
licenses be fined $500 for a violation of the
act and the state elects to collect the fine
by imprisoning the defendsant until it is paid,
or by iasuing a general fl. fa. and levying it
upon his lands and chattels, only the amount
of the {500 fine plus the costs could be.
collected. If, however, the bond ias to bes
construed as one of forfeiture, then the state
might elect to collect the fine by sult
agalnst the surety under the bond, in which
event 1t would recover $2,000. Csn this sort
of inconsistent result have been intended by
the legislature? We think not.d#semis

Agein, we recsll the provisions of § 19
vhloch make the bond stand as security for the
colleation of fines and penelties which are
assessed for violation of the mct. See 3 43
in the origlnal act and the amendment thereto,
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 Lews of 1935, p. 267, Mo. 3t. Ann. 4525g~-48,

. P~ 4689, It is to be noted that the fines
snd penalties so assessed cover all violations
of the act and the regulations lawfully made
thereunder, WisiaEs

With the ebove quoted atatements of the court in mind it
1s now well %o point out that the Liguor Control Act in both
- portions, that portlon referring to intoxicating liquors and
that portion referring to nonintoxicating liquors, contains
sn identicel statute requiring the glving of a bond by the
applicant for a license. Upon reading the two statutes,
Section 4896, R. S. Missourl 1939, and Section 4960, Laws of
Missouri 1945, House Blll No. 427, 1t 1s obvious that there
is no dlscrepancy or difference, even in terminology, between
the two sectlona, other than that Ssction 4896 uses the term
"intoxicating? and Section 4960 uses the term "nonintoxicating®.
In considering Section 4896, R. S. Missouri 1939, the Supreme
Court ceme to the concluslon that that section provided for an
indemnlity bond. Specifically the court helds

"In conclusion, we are irresistibly forced -
to construe this bond as one of indemnlty
end not one of forfelturs. The learned
trial court therefore erred in holding that
i1t belonged to the latter class, This
conelusion is not at all inconsistent with
our holding ln the Wipke case, supra. In
that casmse we found it necessary to eliminste
# 19 and to decide that the hond there given
wes governed solely by § 13a, in order to
reach the conclusion that the bond there
before us waes one of forfelture. Implied in
thet holding 1s the opinion that a bond
governed by 8 19, as this one is, would be a
bond of indemnity¥,

As stated supre there has besen no judicial interpretation
of Section 4960, Lawa of Missourl 1945, as to whether or not
the bond required by ssid section is an indemnity or a
forfelture bond. However since the court in the Vienup case,
clted supra, has specifically held that Section 4896, a '
section which is identical with Section 4960, Lawa of ilasouri
1945, as requiring a bond in the nature of an indemnity bond,
then by anelogy, it can be reasoned that the bond required
under the provisions of Sectlon 4960, Laws of 1945, would be

8 indemnity bond and not a forfelturs bond,
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CONCLUSIGN

Upon the above stated rules and reasoning it is the
opinion of this department of the State government thet the
bond required under the provisions of Sectlon 4960, Laws of
1945, House B1ll No. 427, is an indemnity bond and not a
forfelture bond,

Respestfully submitted,

WILLIAN ¢, BIAIR
Aeslistant Attorney General

APPROVEDs

J. E. TAYIOR
- Attorney General
WCBsif




