CIRCUIT CLIRK: Wien circuit judge of thira class county has approved
COUNTY COURT = appointment of deputies and assistants to circuit
BUDGET LAW: - ‘clerk, and set salaries, county must pay such salaries,

even though not anticipated in county budget.
Salaries to be paid out of class 6 of county budget.
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Honorahle L. IMadison Bywaters
Prosecuting Attorney

Clay County

Liberty, issouri

Dear Sir:

This is in reply to your letter of recent date, rcquesting
an officlal opiuion of this department, which reads as follows:

“Judge James 8. Rooney has requested that

I write to you for an official opinion from
your department concerning the following
question: :

“Does a Circuit Judge have the legal au-
thority to order the County Court to pay
for extra deputy assistance or steno-
graphical assistance in the oifice of the
Circuit Clerk of Clay County, !issouri,
such to be paid for out of either Class 4
or Class 6 of the county budget, in in-
stances where there is not a.sufficient
amount set out in the Cirecuit Clerkts bud-
zet to take care of the same.!

The procedure to be followed in providing the necessary
deputies and assistants for the circuit clerk of third class
counties is found in Jection 4 of House Bill No. 773 of the 63rd
General Assembly, found in Laws of lMissouri, 1945, page 1527.

"~ Such section reads as follows: : :

"The circuit clerk in counties of the third
class, wherein there shall be a separate
circuit clerk and recorder, shall be entitled
to such number of deputies and assistants to
~be appointed by such official, with the ap-
proval of the judge of the circuit court, as
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such Jjudge shall deem necessary for the
prompt and proper discharge of the dutles
of his office. The judge of the circult
court, in his order permitting the cir-
cult clerk to appolnt deputies or assis-
tants, shall fix the compensation of such
deputies or assistants which order shall
designate the period of time such deputies
or assistants may be omployed, ivery such
order shall be entered on record, and a
certified copy thereof shall be filed in
the office of the county clerk. The cir-
cult clerk may at any time, discharge any
deputy or agslstant, and may regulate the
time of his or her employment and the cir-
cuit court, may at any time modify or
rescind 1lts order permitting an appoint-
ment to be made,™

Under the provisions of this section the determination of
the necessity of such deputies and assistanta, the salaries to be
paid to such deputies and assistants, and the period such depu-
ties and assistants may be employed is left entirely up to the
cireuit Judge, and neither the necessity for such employees nor
the salaries as set by the circuit judge can be inquired into by
the county court. .

Section 5 of House Bill No. 773 of the 63rd General Assembly
provides as follows: - ,

- -"All annual salarles provided in this act
shall be pald out of the county treasury
in monthly installments at the end of each
month by warrant drawn by the county court
upon the county treasury.”

- Such salaries, therefore, are obligations of the county and
must be pald in monthly installments by the county when vouchers
for such salaries are certified to the county court. While the

estimate for the salarlies of such deputies and asslstants should
have been submitted in the budget estimate of the circuit clerk

for the current year, the fallure of such circuit clerk to do so
cannot relieve the county of the obligation to pay such salaries.,

In the case of Gill v, Buchanan County, 142 5. w. (2d) 665,
the Supreme Court of Missourl had before it the questlon of
whether the failure of the county court to include the whole of
a county judge'!s salary in its budget would preclude the recovery
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of such part of the county judge's sislary as was not inéluded
in the budget. The court sald at 1. c. 6068-669:

"o % % Fallure to budget funds for the full
amount of salaries due officers of the coun-~
- ty, under the applicatle law, which the
ceounty court must obey, cannot bar the right
to be paid the balance, Instead, it must be
discretionary obligations incurred for other
purposes which are invalld, rather thau the -
mandatory oblisation lmposed by the same au-
thority which imposed the budget require~
ments, e, therefore, hold that a county
court's Teilure to budset the proper amounts
necegsary to pa Sig'Tu%I all county olficers'
salaries ilxed by the Lerislature, does not
affect the county's abllgfation to pay them."

\mphasis ours.)

The salaries of deputy circult clerks and assistants are
not fixed by the legislature, but the Le islgture has delegated
the authority to fix such salaries to the circult Jjudge, and,
thereforc, as a matter of law, the salaries of deputy circuit
clerks and asslstants are included in the budget, whether esti-
mated for or not.

Section 10914, K. O, lo. 1939, provides, in part, as fol-
lows: . ‘ :

"The court shall show the eatimated expendi-
tures for the year by classes as follows:

[ A YO KO O 4

"Class 6. * % * Provided, however, if
necesgary to pay claims arlising in prior
classes warrgnts amay be drawn on antici-
pated funds in class six and such warrants
to pay prior class claims shall be trsated
as part of such prior funds. & * %¢

Under authority of this provision the salary claims of
deputy circuit clerks and assistants should be paid out of class
6 funds of the county budget if there are present funds in class
6 of the budget or if funds in class 6 of the budget are antici

pa@ed. .
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CUNCLUSION

After the circuit judge oi Clay County has approved the ap-
pointment of deputy circuit clerks and assistants, and set the
salaries of such deputies and assistants, the county must pay
the salaries of such’deputies and as.istants, even though such .
salaries were not included in the budget estimatce of the eircuit
c¢lerk for the current year. such salaries are payable out of
class 6 funds of the county budget. o

‘tespectfully submitted,

’

C. B. BURNS, Jr.
Assistant Attorney General

—_—

AFPPROVED:

Je Bie TAYLOR
Attorney General
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