
MAGISTRATES: ~o fees accrued to magisti·&.~e ~~ourt when judge 
thereof grants temporary injunction. No record 
made in magistrate co~t of such proceeding. 

cion-:..Jrable clyde :;:. Combs 
E'roaecuting Attorney 
Ba1~ton County 
Lrun~u .. , l\1i s s ouri 

Dear.Pr;. Combs: 

october 9, 1947 

This -is in reply to your lettGl"' of October 3,.. 1947 ~ 
requesting an opinion f'ron1 tl1is dopart:Glent, which reads o.s 
follows: 

"Do any fees accrue to the Magistrate 
Court when a Judge thereof issues a 
temporary injunction in a matter pend
ing in the circuit court when the 
oircu:t t .Judge is absent from. the county 
and court is not in session. and if so, 
in what manner are they paid? Also, 
what record should be made by tho Magis
trate Clerk in his office in such cases. 

11 :J.lhe above refers to injunctions obtained 
in the Magistrate court ~der the provi
sions of Sections 1662 and 1663, nevised 
Statutes of Missouri 1939, as amended by 
the laws o:f 1945," 

section 1661, Mo. H • .'3.J\., which providea ttmt injunctions 
may be granted by the judges of magintrate COUllts, is as follows: 

. / 

"Injunctions may be granted by the circuit 
court or judge thereof 1n vacation, and by 
the magistrate court or nny mar;istrate 
thereo:f in vacation." 

It ls further provided in Section 1662, J!o. n.;;.A., that 
a judge -of the magistrate court can grant said injunctions only 
when the circuit court is not in session and the judge therE'lo.f 
is absent from the county. :.Jaid section reads: 

/ 
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"Cef'ore an injunction shall be granted 
by the magistrate court or any ma01strate, 
the applicant shall produce satisf'actory 
evidence-that there is not then any cir
cuit court in session nor any judge o£ 
the circuit- court within such county.u 

The procedure by which an injunction is obtained is found 
in ;:Jection 16631 Mo. R.3.I\., which provides as follows: 

n:Jefore any party shall be entitled to 
the injunction herein provided, he shall 
have filed in ~he circuit court, or in 
the office of tho cle:r•k thereof" having 
jurisdiction of the suit, his petition 
settin6 fol"th his cause of action; and 
when the !~junction shnll be erantod by 
the circuit judge in,- vacation, or the 
magistrate court or judge thereof in 
vacation, it shall be in writing, signed 
by the judge aforesaid granting the 
same, and returned toGether with the 
bond• to tho office of the clerk of the 
circuit court wherein such petition 
shall have been filed._ and b~come a 
part of tho record in said cause; and 
shall be en£orced as an injunction of 
the circuit court. fr 

It will ·Lle noted that the petition must be filed in the 
circuit court, and when the injunction prayed ror is granted 
by the circuit judge in vacation or.by the magistrate court 
or judge thereof in vacation, said injm1ction 1nust be returned, 
togeth~:r with the bond, to.the office of the circuit clerk 
where it becomes a part of the record in said cause and is 
enf'orced as an injunction of the circuit court. The injunc
tion bond is, of' c·ourse, also approved and flled in the circuit 
court. ~Ject:ton 1672, n.s .Ilro. 1939 • 

The above procedm•e is followed_ even thoUf:;b said; injunc
tion is granted by a judge of the magistrate court. 'It is, 
therefore, apparent that said proceeding is one solely within 
the cognizance of the circuit court and is in no instance a 
proceedint~ of the mac;lstrate court. A judge of the maL;istrate 
court is authorized to grant said injunction only vn~en the 
circuit court is not in session and the judGe thereoE is ab
sent fro1n the county. And even in such case said judge proce~ds 

\ 



Honorable Clyde J5. Combs -3-

on a petition filed in the circuit court, and when an injunc
tion is granted and signed by said judge it is returned to the 
circuit---clerk's office where it becomes a record of the circuit 
court and is enforced as an injunction of the circuit court, -
Injunctions granted by judges of the magistrate court are tem
porary injunctions and a part of the cause filed in the circuit 
court. In the case of atate v. Cornel1 1 1~2 s.w, (2d) 83, we 
find this stated at page 86:' 

n ~:· -!:· il- llei ther the county court nor the 
circuit court can grant an injunction 
until a petition has been filed in the 
circuit court, which was not done in this 
case, The Act of 1939 does not~ either 
expressly or impliedly, enlarge the power 
of county courts with reference to in
junctions." 

Also, in thecase of Missouri Electric Power co. v. City 
of' Mountain Grove, 176 s.w. (2d} 612, the court said Qt pages 
6~5 and·616: 

"Section 22, Article VI, Constitution 
o:f 1.1issouri• provides that the circuit 

,court shall have 'exclusive original 
jurisdiction in all civil eases not other
wise provided for.• Respondents contend 
that the phrase- 'not otherwise provided 
.for' is to be construed aa, not otherwise 
provlded·for in this constitution, and 
respondents urge that, there being no 
provision of' the constltution giving juris
d~ction to county courts to grant injunc
t1on3, the exclusive jurisdiction to grant 
injunctions must be .and romain in the cir
cuit courts. of} ·~~ 4~ se~tions 1661, 1662 and 
1663,, supra,~ do not, as we have stated, 
purport to give to county courts jurisdic
tion of injunction suits. The county court 
cannot grant a temporary injunction until 
a petition is filed in the circuit court. 
State ex rel. Association for Convalescent 
crippled Children v. .Gorneli, supra. . In ... 
junctions wl1ich may be granted by the cir-
cuit judge in vacati.on,'or by the county 
court or judg'es thereof in vacation, are 

.l 
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temporary injunctions. 1:- ->~ {~ The temporary 
injunction so granted was returnable to .
and is to be 'enf'orced o.s an injunction of 
the circuit court.' Section 1663, supra; 
~)tate ex rel. Associatlon f'or Convalescent 
Crippled Children v. Cornell, supra." 

( ~iectlon 22 of .Article VI o.f the 1875 Con• 
sti tution is now ~-lection 14 of Article V 
of the 1945 Constitution, and contains the 
s~ae provision with respect to civil juris
diction; sections 1661, 1662 and 1663 are 
substantially the same as those in the 1939 
statutes, except that magistrate courts _ 
have been. substituted for county courts.) 

The above conclusion is in line with the general plan of 
the lawmakers in authorizing judges of the magistrat--e court 
to act in certain instances in the absence of the circuit 
judge (see, for example, section 20 of Article V of the Con-

_stitution and Section 11 of :3enate Bill rTo. 94 of the 64th 
General Assembly). 

In view of the foregoing, we believe that no fees 
accrue to the mae;istrate courts in injunction proceedings. 
Under the provisions of Section -23 of :;enate Bill No. 94 
of the 64th General Assembly a fee of ."~5.00 is allowed the 
magistrate in each civil proceeding instituted in his court. 
Injunction proceedings are instituted in the circuit court 
and the required f'ees are paid into that court. ~~e judge 
of the magistrate court is authorized merely to act in place 
of the circuit judge in injunction proceedings in certain 
instances. ·· 

With respect to the records o:f such proceedings, it is 
expressly provided that when a judge of the magistrate court 
grants an injunction the same shall be returned to_ the office 
of the circuit clerk wherein the petition was filed and be
come a part of the record in said cause. The fact that said 
inJunction is a torilpo1•ary restraining order and made a part 
of the record or-

1
the cause in the circuit court eliminates 

the necessity of any record o:f the same in the magistrate 
court. 
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Conclusion. 

It is, therefore, the opinion o.f this depe.rtm.ent that 
no fees accrue to the ma;_::;istrate court whem a judge thereof 
grants a temporary injunction V7hen the circuit court is not 
in session and the circuit judge is absent from the county~ 
and, further. that no record should. be made by the magistrate 
clerk of such proceeding. 

Respectfully submitted, 

DAVID DONHELLY 
Assistant Attorney General 

APPHOVED: 

J. E_ TAYLOR 
A. t torney General··· 

DD:ml 


