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Division of nesources and Development 
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Jefferson City, MisBouri 

' 

Dear Lir. Denney: 

This is· in reply to your letter of Jtme o, 1947, 
requesting a.n. opinion f'rom this department, which reads as 
foll'ows~ 

nrl1he Civil Aeronautics Board, through 
its legal counsel, has requested the 
member states of the National Associa­
tion of ~tate iW1ation Officials to se­
cure opinions of their-respective 
Attorney-Generals concerning the legality 
of .federal.legisle.tion conferring upon 
the states the powers to enforce safe fly­
ing sections of the Giv1l Air Regulations. 

"Can the Federal Government, by passing 
enabling leg1slntion, coni"er upon the 
~tate of M1ssouri6 its enforcement agen-

. cies and courts, the pmver. to enforce 
all or a part o:f the G1v11 Air F~eguln­
tiona? 

''An early opinion on this question viill 
be very much nppreci~ted as it will enable 
us to make this information available to 
the officiai.s o:r N.A.:s.A.o, who desire to 
formulate a policy to present to the Giv11 
Aeronautics Bqard." 

It is a general rule of law that the Federal Govern­
ment ca:n:r::ot confer jurisdiction upon state agencies alld courts. 
In the case of l!ix Pnrte Gounis, ~~63 ;-;. ·a. 988, the ~iupreme 
Gourt. In Bane, said nt page 990: 

/ 



., ... 

Ur. IIugh Denney, Diro.ector -2-
h 

'"·:~ i:- ~} vong.ress cru1not confer jurisdiQ­
tion upon the state courts; neither can 
it regulate or control their modes of 
procedure. '* * * 

i'stato courts cannot talre cognizance of 
criminal o!'fenses committed against the 
author! ty of the United ~tates, or of ·· . 
actions for the recovery of penalties and 
for:fe;i tures ( tvtiolly penal in character) 
arising under the laws of th~ United 
0tates. ·j:· * -~~·; 

Under this authority it is clenr that the Feueral 
Government cannot confer upon the enforcement agencies and 
courts or Missouri the power to enforce civil air regulations 
which are penal in nature, and for the recovery or penalties 
and i'orfeitures,a.nd punish violators thereo.:r. 

However., the jurisdiction of the state and federal 
courts may be concurr~nt with respect to civil actions under 
the federal laws, but even then t;ongress cannot confer that 
jurisdiction on the. state courts. . ·uch jurisdiction can onl.y 
rosult from the Constitution and laws of the state. This rule 
is s&t out _in l!:x Parte Gouxlis, supra, page 990: 

"-:<· .;~ * 1:1th respect to civil actions · 
the jurisdiction of the s·tnte and feder~l 
courts may be concurrent. In cases ·aris­
ing under the Constitution, laws, and 
treaties of "the United States, if exclu­
s~ve jurisdiction in 'the United ~tates 
courts be neither express nor implied• 
'the state courts hnve concurrent juris­
dition whenever, by their own Constitution, 
·they aro competent to take it.' 1 .;~ * * * *" 

And is followed in Niehaus v. Joseph Greenspon's ~on Pipe Corp., 
164 ;;. w. (2d) 180, r;here the ut. Louis Cow~ of' Appeals said 
at page 186: 

·"Indeed. in cases of e. civil nature nris­
ing under acts of Cone;ress ilnd not involv­
ing the enforcement of penal laws, a state 
court, if invested with competent juris­
diction by the constitution e.nd laws of its 
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own sovereignty f" has cqncurrent juris­
diction with the federal courts, unless, 
in the enactment of the particulsa:o. 

\ legislation _Which creates the r1~1t of 
action, its jurisdiction is expressly 
or impliedly denied,. ~: ~.- :..- -:.- .z~- -i<- * -£:- * 

.,IIov1evor, notwithstanding the fact that 
a civil case arising under federal laws 
may be adjudicated in a state court if 
fa~ling \Vithin the general scope of 1ts 
jurisdiction~ the state court, in enter­
taining-such case, retains its identity 
as a state court, with its s:> le power to 
function as a court derived from the 
authority of the state creating it. 
r:linneapol1s & lJt. Louis H. Co. v. Bombolis, 
supra~ In other words, if -the state court 
has competent jurisdiction to enforce the 
federal right~ it is f'or the reason that 
the state itself' has so invested it; and 
vongress can neither confer jurisdiction 
upon a state court, nor by the same token, 
can it regulate or control its mode of 
procedure in the exercise of the jurisdic-
tion it posseDses. ·:;.- if- -J:· ~:· ·J:· -:: -!-:· ~- * i~ *" 

;·;e are not aware o£ the enactment of an-y particular 
legislation which creates such jurisdiction in the state courts. 
If the. courts were to hold otherv1ise, the entire burden of en­
forcing the civil air regulations, so far as could be done through 
the prosecution of civil actions, could.be impozed upon the state 
enforcement agencies and court$ •. 'l'he .court, zpeaking of' the 
National Prohibition i'.ct, said in the Gounis case, at pages 991-
992: 

•'\i'e entirely ag-ree with the petitioner 
that t:ongress is without pouer to compel 
the state co-u.rts to assume jurisdiction oi.' 
actions brought to enforce the provisions 
of the National frohib1t1on Act. I:t the 
United ~tates can institute such actio11s 
in state courts by a county- prosecuting 
attornew, it can do so by the Attorney 
General of the United states or any United 
~tates Attorney; ,nd if the state courts 
are bound to entertain jurisdiction in such 
actions, th~n the entire burden of enforcing 

.. 
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the National Prohibition Act, so far 
as it can be done through the prosecu­
tion of civil actions, can be trnns­
£erred from the courts of the United 
._,tates to tho;:,e of the states~ In such 
event the state courts through. the stress 
of national business would cease to 
function locally. In this connection 
what is said by the ~upreme ~ourt of New 
·Jet .. sey in Rushworth v. Judges, supra, .is 
in point: 

;, t If Congress has, without the consent 
of the state. the power to impose such 
a duty upon the state courts, there is 
no legal limit to the authority of the 
national Legislature to burden the state 
courts with such a volum.e or business as 
to essentially impair their capacity to 
exercise the judicial functions for which 
they were created byrthe state. 

•'"t- ~~- i~ ',·:here an net of Congress, such as 
the Ha-t-ional Prohibitipn Act, is designed 
to suppress a public evi~• it is clearly 
the duty of Concress to provide efficient 
national instrtmwntalities, including 
courts. :for its enforcement. It cannot 
impose that burden or any part of it upon 
'the state courts; nor is there in any case 
an implication of duty on the part of a 
state court to lend its jurisdiction. to 
the enforcement or the laws of the United 
~tates in behalf of the United ~tates. 
That duty devolves wholly uPOn the courts 
of the· United ~tntes, which were created 
for t~le purpose of maintaining in part 1ts 
sovereign author! ty • · 

u* ·fi * '.fhere is no apparent reason. there- ' 
fore, for the state's prosecuting officers 
to institute,· or its courts to entertain,, 
actions under the federal law for the en­
forcement of const1tut1onnl prohibition~ 

.. 
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If in the proper exe1~1se of their 
respective powers and prerdgat1ves 
they effect enforcement of the state 
law the·y wi::l-1 have discharged in full 
measure the duties severally incumbent 
upon them in tllat behalr,n 

It is ti·1e duty of the Federal G-overnment to furnish 
agencies and instrumentalities for the purpose of enforcing 
its laws. 

Our conclusion is .further strengthened by tllfJ rule 
·!;hat such officers must look to tho statutes for their authority. 
In Lamar ·J.'ownship v~ Gity of !.runar, 261 Mo. 171, the court held, 
at page 189: 

"Ofi..'icers are creatures or the law, whose 
duties are usually rully provided for by 
statute.. In a way they are agents, but . 
they are never general agents, in the sense 
that they are hampered by neither custom -
nor law and. i~ the sense that they are 
absolutely free to folJ.ow their own voli­
tion. * * * :;:- * The law wl'lich f:t.xes his 
duties is his power of' attorney; if he 
neglect to follow it, his cestui que trust 
ought not to suffer. In fnct, public 
policy requires that al.l_ officers be. re­
quired to perform their duties within the 
strict limits of their legal authority.n 

. In. the. absence of' 'legislation to that er.rcot, the law­
e.nforcement officers and the officers of the courts are not auth­
orized nor permic.ted to take jurisdiction of the enforcement of 
federal civil a1.r regulations. 

Gonolusion 

Therefore, it is the opinion of this department, that 
.the Federal Govemment cannot oonrer upon the enforcement e.gencie e 
and courts or Missouri th~ powe1 ... to enf'orce civil air regulations. 
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However, the state may, by appropriate legislation; invest 
in such courts jurisdiction concurrent vilth that of the 
federal courts with respect to such regulations as are civil 
in nature. 

ill! PH OV1JaJ: 

3 • .ti:. TAYLbR 
Attorney General 

D.O;EG 

Respectfully submitted, 

DAVID lJONNELLY 
Assistant Attorney General 


