FTAXATION: No provision for compensating assessor ror ricking up
real estate transfers in recordert!s office and trans-

ASSESSOR: ferring them to plat books in - his office.

July 23, 1947

e

Honorable Charles E. Ginn B
Prosecuting Attornsy ‘ ¢ /
Lawrence County

Mt. Vernon, Missouri

Dear Sirs

FILED

>3

¥ie have your letter of recent date yherein you request
an officlal opinion from this department on the following

statement of factsg

"I would like to have your opinlon as to
whethoer or not it 1s the duty of the

- asssssor in a third class county to plek
up the transfer of real estats in the
recorder's office and transfor the same

to the plat books in the assessor's offjice,

and 1f so, is he allowed additional conm-
pensation for such work," ,

The office of county assessor belng .one created by

atatute, we must look to the statubtes to ascertaln its powers
and duties, In Laws of Missouri 1945, page 1791, Sections
30, 31 and 32, we find the following provislons relating to

plabs of the lsnds in the respective counties:

‘"gectlon 30. Hach county court of this
state shall procure from the reglster of
the United States lend office and keep
on flle plats of all townships and parts

of townshlps in their respective countles,

showing the county lines on a scale sufw
- ficlently large to show the ssctions and
parts of sections, by thelr legal subdi-

" visions, and all lands subjoct to texation

at that time, and also all private land -
claims with %

‘ber of acres." N

"Sectlion 3l. In any county where land

plats or maps have been lost or destroyed,
the county court of such county shall pro-

cure others to supply the places of those

he name of the original claim-
ant, the number of the survey and the nume-
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so lost or destroyed; and where any county
court fails to procure such maps or plats
at least aixty days before the time for
commencing the assaessment.in any year, 1t
‘'shall be the dubty of the assessor of such
county to prooure tnem, to be pald for by
the county,"

"Section 32, The assessor shall have frse
access to all land plats and maps during
the time of assessment with a view to
ascertain what lands are taxable; and upon
the return of the assessort!s books to the
board of equallization, the sald board shall
compare the same with the plats and maps

of the county; and in all cases where any
lands have been omltted by the assessor,
they shall be placed in the assessorts books
and assessed as other lands are required

to be assessed by this chapter,”

From these sectlons, no provisions are made for the
assessor to list transfers of real estate, The only connec-
tion the essessor has with the books, according to these
sections, 1s that he has access to these plats and maps for
the purpose of ascertaining what lands in the county are
taxable .

Aceording to Section 22, Laews of Mlasourl 1945, page
1789, 1t would appear that the lawmakers have considered it
not necessary that the land be correctly assessed in the name
of the owner because they have provided In this sectlon that
an error or omlssion in regard to the name of the person who
owns the land shall not in anywise impalr the validity of the
assossment for taxes. This sectim reads as follows: ‘
"Bach tract of land or lot shall be charge-
able with 1ts own taxes, no matter who 1s
_the owner, nor in whose name it ia or was
agsassed, The assessment of land or lots
in numerical order, or by plats and a

tland list' in alphabsetical order, as pro-
vided in this chapter, shall be deemsed and
taken in sll courts and places to impart
‘notice to the owner or owners thereof,
whoever or whataver they may be,; that it

is assessed and llable to be sold for taxes,
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interest and costs chargeable therson; and
no error or omisslon in regard to the name
of any person, with reference to any tract
of land or lot, shall in anywise Impair the
validi&y of tha assessment thereof for
taxes.

An assessor mlght get the 1dea that 1t 1s his duty to
pick up these transfers of real estate ih the recorder's
office and transfer them to tho plat books in hils offlce on
account of the provisions of Section 36, Laws of Missouri
1945, page 1793, l.c, 1794, which are as followss

"o ¢ It shall be the further dubty of
the assessor, sach year, in coamplling the
book provided for above, to procure the
descriptions of thg land and the names of
the owvners from the book knovn as and de~=
nominated tthe land list,' kkapt by the
recorder as provided for in this chapter,
carefully noting and accurately entering
in thelr proper placses -all changes that -
may have occurrsd, eithar in the nsues
of owners or dsscriptions of land since
the last 'rsal estate book' was com~

- - piled, = 3 & " . :

It would appear from thﬁ foraroxng quotad provisions of
said Sectlon 36 that the recorder of deeds 1s required to
keop "the land 1list," Undor authority of Section 9784, R, 8,
Ko, X 929 1t was the duty of the rscorder to keep this “land
115t." However, in 1939, Laws of Missouri 1939, pegs 840,
this gection was repealed; therofore, thers is no "land 1ist"
in the racorder's office to which the assessor could refer for
the purpose of procuring the descriptions of the land and the
names of the. ownoers thereof.

‘ Saction 36, Laws of Miauouri 1945, pags 1793, prescribaa

the duties of the assessor wlth respect to preparing the nssess-

_ment books, Theé portion of this section, relating to thﬁ pre-
paratian of the real,astata book, reads as followss

"In all‘counties, excopt the city of St,.
Louis, the assessor shall bhe provided with
two books, one to be cmlled the 'roal estate
~book,' and the other to bo called the !per-
sonai assessment book.' The 'real estate
boek! shall contailn all lands subjoct to
apsgssment., It shall be in tabular form,
with sulteble captions and separate columns,.
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The first column shall contain the name of
-the owner or owners, 1f knownj; if not, the
name of the party who paid the last tax; if
no tax has ever baen pald, then the name of .
the oripginsl patentoe, grantee or purchaser
from the federal government, the state or
county, as the case may ba, opposlito there-
toy the second column shall contain the
residence of the ovnseri the third column
‘shall contaln an accurate description of
the land by the smallest legal subdivi-
sions, or by smaller parts, lots or par-
cels, when sections and ths subdlvlslons
thereof arc subd:.vided into parits, lots
or parcels:; the fourth column shall con-
tain the actual cash valuation, Vhen any
person shall be the ownsr or original pur-
chaser of & section, quarter section or
half quarter section, block, half block
or auartor block, the same shall be as~
gassed as one tract, The assessor shall
arrange, collect and list all lands owned
by one person in tho county, under his
name and on the sams_paje, if tlHere be room
to contaln 1%, and 1f not, on the next and
following leaf, wlth proper Indications of
such continuance, whethor they be lots and
blocks In a clity, or sections or parts of
sections in the country--the lowest numbersd
ranse, township and sectlon, block, lot or
survey always belng placed filrst in such
1ist, and 80 on in nwuerical order . untll
sald 1list for each propsrty owner is com-
ploted, Tho aszessor shall consolldate

- all lands owned by one person in & square-

- or block into one tract, lot or call, and

- for any violatlon of this saction, in un~
necessarily dividing the same Into more
tracts than one or more lots than one, the
county court 'shall doduct from his account
for making the county assessment, ten cents
for each lot or trect not so consolidataed,
At the closo of each of the ovmers' lists,
the assessor shall pleco all the lands that
appeaxr to belong to the said owner,; which
cannot be properly described by numerical -
order, as contonplated in this sectlon,
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which shall be otherwilse properly described,
1ndicating“the quantity and location there-
-Of. ,t. 3% A

It would asppear from thls section thet in order for the
assessor to properly make hls assessment that it would be
necossary for him to obtain the information from records of -
the county as to who aro the owners of the various pileces of
real estate, . If 1%t 1s necessary for him to perform -this
function, it 1s incidentel to his duties as assassor. In
that case, the principle announced by the Suprome Court in
the case of State ex Inf, McKittrlck vs., Wymore, 132 S, W.
(24) 979, l.c. 987, might boe applicable, . In that case, the
Court was discussing a seztion which prescribed tho dutlas
- of the prosecuting attorney but did not go into detail, 'The
Court approvingly quoted the rula from 46 C, Ja, Santion 301,
;page 1035, as followss: = = . :

"¥The dutles of a public office incluﬁe B
those lying fairly within its scope, those -
essential to the accomplishment of the main
purpose for which the office was created,

and those which, althouch incldental and
collateral, serve to promote the accompllsh-
ment of the principal purposes. LA

The Court alao quoted apvrovinuly from Throop's Public
Officers, Section 542, page 5153 :

"#The rule respactinﬁ such powers is, that
in addition to the powers expressly given
by statute to an officer or a board of
offlcers, he or 1t has, by implication,
such additional powers, as are necesqary
for the due and offlclent exsrclse of the
powars expressly sranted, or as may be
falrly implied from the statute granting
the express powers,t"

So, Af 1t 1s necessary for the assessor in maklag hia
aasesaments to pick up the transfers of real estate ln the
recorderta office and transfer them to the plat books in his
office, it would be on account of the fact that he 1s required
- to 115% in the land book the name of tho owner or ownars of
the lands which he 1s assesslngs




Hon, Charles E, Ginn - 6

Bven 1f the assessor is required to perform this sorvice,
no provisiona arc mede for compsensating him for it, The com-
pensation of the ascessor In countles of the third cless 1s
found in Laws of Missourl 1945, page 1555, Section 1 of the
ach allows the assessor 45 cents per list for making assess=
menta and six cents per entry for meking real estate and tangl~
ble porsgonal asscssment books. This same act provides for
compensation for the assessor for serving as a member'of,the,
county board of equalization, for tukling merchants?! tax
- statemonts and ontering them in the tax bocks, for making’
lists for agricultural statistlcs and for attending tho annual
assessons ! rxeetinh called by the state tax comalssionor. This
act makes no prcv1sion for compensating tho assessor for any
dubies which he might porform 1n picking up transfers of real
estate In the rocorder's offlice and transferring them to the
plat books, unless the lawmakers intaonded that the compansa~
'tien of '8ix cents per ontry for makln;; real ostate and tengi-
ble personal assessment booLs would include pay for that 88T~
vice.

While the statutes do not oxpressly require btho assocssor
to pilck up these transfers of real estate in the recorderts
office and transfer thom to the plat books in his office, yet
if 3t is necessary for him Lo do this in order to propsrly
make his assassments, hoe must point out the statute authoriz-
ing compansation for thls service bofore he would da entitled
to such compensation. The rule announced in the casg of
Nodaway County vs,., Kidder, 129 3, W. (2d) 857, l.c. 860,
would be applicable here:.

"Tt 4s well established that a public

of ficer claiming compensation for offli-

cinl duties psrformed must polint out the

" statute authorizing sucl payment. % 3 it

S T I R

- "It has been hold that smployment as c¢ity
attorneay, for whieh a salary was pald, in-

- eluwdes services rendsrod in connectlion '

- with 8 spsciel tax matter, and that com~
pensation as city attorney covers such
sarvice, and that & city collector may not -
contract with such city attorney for addi-
tTonal compensation for services in such
matters, Ddwards v. Clty of Kirlwood,

162 ¥o,., App. 576, 572, 142 &, V7. 1109.

.
~
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"In the case of Robinson v. Huffaker, 23
Idaho 173, 129 P, 334, 337, the defendant,
who was a county commissioner and acting
for the .county as such, and drawing fees
as such, was declared not entltled to ad-~
ditional pay for services rendered 1ln In-
specting roads and bridges, The court
held that where onse accepts an office with
compensation fixzed by law, he has no legal
claim for extra compensation, and a prom-
ise by the county board to pay him an
extra fee was not binding, though he had
rendered services and exercised a degree
of diligence greater than could legally
have bean required, -

"In the case of City of Indianapolis v.
Lampkin, 62 Ind. App. 125, 112 N. E, 833,
1t was held.that a city clerk could not
be pald extra compensation for preparing
an Iindex of council proceedings, since
such work was an incident to the office
and was an official duty,"

These suthorities clearly demonatrate the principle that
an offlcer must point to the statute whilch provides for his
compensation and that he can not be paid extra compensation
for service incidental to hls main dutles,

-In thls oplnion, reference 1ls made to Section 36, Laws
of Missourl 1945, page 1793. In order that ons may not be "
misled as to the application of that particular section, we :
ocall attention to Sectlon 37, Laws of Mlssouri 1945, ‘page 1795,
which provides in part as followst

"Nothing in the preceding section shall ~
be construed to apply to counties which
have- already adopted a method of plats and
abstracts to facllitate the assessment and
collection of the revenue; nor shall the
provisions of the preceding three sectlons
apply to counties having a less population
than forty thousand; unless a majority of
the voters in any such county shall elect
to adopt its provislons at a general elec-
tion, upon the question being ordered to
be submitted by the county courts # x #




~
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It will be noted from this section, however, that if a
county has already adopted & method of plats and abstracts,
to facilltate the assessment and collection of revenue that
the provisions of Sectlon 36, herelnbefore referred to,
would not be applicable. If the plan which the county has
adopted should require the assessor to list the property in
the name of the owner, our conclusion as to that class of
counties would be the same fs to those which follow the pro-
visions of sald Bection 36, Thla 18 by reason of the fact
that sueh duties would be incldental to the assessment of
property by the ssssssor and for the further reason that the
statute doe#é not make any provision for compensating the
assessor for that particular service,

CONCLUS ION

From the foregoing, it is the opinlon of this office that
the statutes do not expressly require the assessor in a county
of the third class to pick up the transfors of real sstate in
the recorder’'s office and transfer them teo the plat books i1n
his office, but if as incident to his dutles in making assess-~
ments he does perform this service, there 1s no authority
under the statute for compensating him for such work,

Respectfully submitted,

. TYRE W, BURTON
Asslstant Attornsy General

- APPROVED s

Attorney General

THDBs VLM | \




