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APPOINTIVE OFFICERS. : are appointed and who have no 
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Honorable B. H'• Howard 
Comptroller 
Department of Revenue 

I 

/ 

Jefferson City, Missouri 

Dear Mr. Howard: 

This will ~cknowledge your requeat of recent 
date ror an ppinion from'this Department, respecting 
the changes 'in the aalaries of the Commissioner o~ 
Finance, Deputy Commissioner o£ l',inance, Examiners, 
Assistant Bxaminera and other asaiatanta, and the ef­
fective date of auoh changes reapect1ng those holding 
such offices at the pr~sent time, all relating to the 
terms and proviaiona o!' Senate& Bill #181 enacted by 
the 64th General. Assembly .of this State. 

Your request £or such opinion~ is ~s follows: 

"Senate Bill No. 1811 64th. General 
Assembly • provide& f'~r changes in 
the sa1ar1es of the Commissioner of' 
Finance. Deputy Commissioner of Pi,;,. 
nance, . e'x.wniners, ass is tan t examiners 
and other as~istants. · 

awe will apprec1a te an opinion 1n x·e­
gard to the et'fective date of these 
chazigea with respect to thoae holding 
the of'fice• at the preaent time.~ 

~ 

. Section 7877, Article 1, Chapter 39, R.s. Mo. 
1939, respecting the appointment, and the teJ.\Ure o:r his 
office• is as follows: 

"The oo.m:miasioner o:f 1 .. inance shall be 
appointed by the governqr, by and with 
the ad.vice ·and consent of' the senate, 
and shall hold hia of':f1ce at the pleasure 
or the governor." 
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Senate Bill dl81 repeals outright. Section 7881 of 
, Article 1, Chapter 39, R.s. Mo. 1939 1 and Section 7883 of 

an Act of the 62nd General Assembly, Laws of Missouri, 
1943, page 1003, both repealed sections relating to cbm• 
penaation of the Commissioner of Iilinance of this State and 
his subordinates, and enacting new sections in lieu thereof, 
to be known as Sections 7881 and. 7883o The two new sections 
enacted by Senate Bill #181 change the compensation of the 
Commissioner of F'inance, the Deputy Commissioner of ft~1nance 
and eaeh examiner .appointed, by providing for an increase 1n 
the compensation of such officers during the time of their 
appointment. 

'l'he new Sections, 7881 and 78831 contained in said 
Senate Bill #181, provide ror the appointment by the Commis­
sioner of Finance, with th& spproval of the Governor, of a 
Deputy Comm~ssioner of Finance, and suCh examiners. not to 
exceed twenty in number, asaiatant examine~a, and other as­
sistants as, subject to the approval of the Govern~r, he 
shall -deem necessary to discharge the dutiee o'f the- Depar,t­
ntent or Finance. The a.bqve nam.&d subordinates of the Com­
miasioner of Finance, as it 11J aa.id in said new Section 7881• 
"snall ho~d their offices during and at the pleasure o£ the 
Commia.sione~ of Finance •" ' 

·Thus, we observ• that \Ulder said-Section 78871 Ar­
ticle 1, Chapter 39, R.S. Mo. 19391 tho tenlll"e of office 
ot the Conmiissioner of Finance himself is at the pleasure 
o:f the Governl?r• He, tbe.J>e.fore, has no term of office • . 
\ . Said Section 7881 of' Se.ne.te Bill #181 providea that 

the subordinates of the office of the Commissioner of Finance 
.shall hold their off.ice.a ·during and at the pleasure of the 
Commias;ioner of Pinance • Nel ther do they, no:t" any or such 
spbordinatea, have any term of office. 

We think this question is we~l cona1dared in the 
case ot State ex rel •. va. Gordon• 238 Mo. 168• That was a 
case in which an appointive officer's aalary w~& increased 
duribg his holding of the office. Our Supreme Court 1n 
said oase held that where an o1'1'1ee ia. filled by appoint~ 
msnt and a definite term of office ie not fixed by the Con-
atitution or the statutea~ but •uch orfice is held at the 
pleasure of' ~h~ appointing power, and the incumbent may be 
removed at any time, such officer is not one of the class 
which the Constitution prohibits from having an increase in 
the compensation of suCh officer during a term of office. 

/ 
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The Supreme Court in said. ca.s.e, l.c. l79~J 18Q, on the point, 
and holding that the compensation of such an appointive off'i­
cer may be changed and 1ncrease4 during his holding ~f the 
office, said:. 

J 

"~:- *'·~J. InState ex vel. v. Johnson. 123 
Mo~ 431 re~ator Kan~, .chief' of the f'ire ... 
department of &t. Joseph, had his aalary 
increased. lie held office d~ing the 
pleasure of the city council. In hold• 
1ng that the constitutional inhibition 
did not apply• we said (p. 49): 'It 
will be observed that this section of 
the Constitution only embraces within 
ita. provisions officers who are elected 
or appointed for some specific or def'inite 
time, and that if; has no application what­
ever to the case in hand, when the rel~tor's 
term of oi'fice is not f!xed by 'a.Yl.y l.aw or 
ordinance and he ~imply holds at the pleasure 
of the appointinG powe1•. This is manifest 
~m the f'act, tha.t ·it. also provides that 
the. term of' office shall not be extended for 
a longer.period than thut for which such of ... 
fleer-was elected or appointed. The relator 
was not elected. nor was he appointed for· 
any definite time. Tbere does not seem to 
be room for argument 1n regard to th£J proper 
meaning of this section, so plain is it in 
its construction.' 

11 The gist of the holding is put by our re~ 
porter in tho first paragraph of the head­
notes, viz.: tA city officer appointed by 
the council and subject to removal by it at 
pleasure is not· an officer within the mean­
ing of' the Constitution, article 14, section 
a, prohibiting the increase of the salary of 
an officer during his term. of o!'f~ce. '. 

-

"Indeed in every decided case coming under 
~ eye. in which we held the constitutional 
provision did apply• the officer had a fixed 
and definite term of o.f.fiee, and i:f subject 
to removal at all it was only f'or cause shown. 
on a hearing in which he was entitled to due 
process of law in the f'or.m of a notice and 
chargea preferred." 

_, 
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Senate Bill #181 was passed on May ~0, 1947e It 
was approved by the Governor on June 6 1 1947. The Bill 

,had no emergency clauae, 

The Legislature·on May 23, 1947, passed the'.t'ol­
low1ng Joint Hesolution, found in the Senate; Journal, at 
page 11211 to-wit: 

''HOUSE! JOINT RESOLUTION NO. 2· 
' 

"WHEREAS, Section 29! Article III of 
the Constitution of 945 provides that 
if the General Assembly recesses for 
thirty days or more it may prescribe 
by Joint Resolution that laws previ~ua• 
ly passed and not efiective ahall tw<e 
effect ninety days from the beginning or 
such recess; and 

"WHEREAS, the 64th General Assembly has 
resolved to recess for a period beginning . 
'11huraday 1 June 12, 19471 and ending Lionday, 
July 14, l947J now therefore 

-J 

"13E IT RESOLVED, by the.House of Hepre .. 
aentatives and Senate, jointly that all 
laws passed by the 64th General Assembly 
on or before the 12th day of June, 19471 
and not effective, shall take effect · 
ninety days 1'rom the beginning of said 
recess, to-wit: on the lOth day of 
Sep te.mber 1 1947. 11 

_.It would, therefore,·be apparent that said Senate 
Bill #181 would take ef~ect on September·lo, 1947, which 
would be ninety days atter June 12, 1947, the first day of 
aa1d recess. 

rJJ.if 

CONCLUSION. 

It 1~_, theref'ore 1 the opinion of this Department 
that aa1d Senate .Bill #1811 passed by the 64th General 
Assembly, in changing the salaries of the Commissioner ot 
F11nance, Deputy Commias loner of I~inance, examiners, as­
sistant examiners and other assistants, by inc7easing the 
compensation of such officiala; is constitutional and valid, 
because said officials being appointive officers do not have 
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a de.t'inite term of o!'1'1ce, and .that aaid Senate Bill #181 
. will take effect ninety daya from June 12~ 1947• to-wit: 

September 10, 1947. 

APPROVID: 

J. E. TAYLOR 
.· Attorney General 

GWC:ir 

Respectfully submitted, 

.. 
GEORGE W. CROWLEY 
Aas~atant Attorney General 


