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STATE GEOLOGISTS: Compensation of state geologist cannot be 
increased during present term of office. 

~UBLIC OFFICERS: That of his chief assistant may be increased 
not to ~xc~ed $5,000.00. 

August 14, 1947 

Department of Revenue 
stat& or li1ssourl 
Jt7fferson 01ty, Missouri 

Attention: Mr. s. H. Howard, Comptroller 

Gentlemen: 

F I L E 0 I 
1;1 :)j 

This will acknowledge receipt of 'YOur request for a.n 
opinion which reads: 

"Se6tion 14887 provides that the Governor 
shall fix the salary of the State Geologist, 
not to exceed $7 1000,00 per annum, and tor 
his chief assistant, not to exceed $5,000.00 
per annum~ 

"We will appreciate an opinion as to the 
effective date that these salaries may be 
fixed with raaPtct to ~~e present holders 
of the off'ices." 

"the sole question to be determined 1s whether tho present 
persons holding ot.f1ee referred to in your request are publie 
·officel'S or mere~y employees,. It' they come within tho olaasi­
ficat1on of officers, than their compensation cannot be in­
creasoo during their term of office; otherwise, the Governor 
may 1nerease said compensation not to exooed $1,000.00 per 
annum for the state geologist and $5~000.00 per annum for · 
the oh.ie.t assists.nt to the state geologist. 

Sect16n 148'75, R. s •. Mo. 1939, authorizes the Governor 
to appoint by and with the consent of the Senate a state geol• 
ogiat who shall serve for a tarm ot four years unless sooner 
removed for cause. Said section reads: 

"The govornor is heroby authorized to 
appoint, by and with tha cona,e-nt of the 

. senate., one state geologist, who shall be 
a person of competent scientific and prac­
tical knowledge of the so 1ences of geology 
and m1naralogy, end whose headquarters 
shall be located at the state schoo~ or 
mines at Rolla, who shall be the director 
of the survey, and said state geologist 

·raay appoint such assistants and subordinate 
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aseiatants and laboraJ;"s as raay be deemed 
necessary in order to make a thorough 
ac1entif1e~ geological and m1noralo£10al 
survey of the ste.ta. The sta.to geoli>g1et 
ahall sarvfl to:! a torm of foUl' years unless 
sooner removed fov cause by the governor. 
The buraau.of geology and mines and the · 
board of managers thereof' • as het>eto.r..ore 
constituted are hereby abolished, and -~all 
the rip)lts. dut1ea and powers horetofore 
vested by law in ao.td bureau of geology 
and minos ,J and the board ot 11U!UlQgex--a thore­
o:t, are hereby transf'ar1-.ad to and vested 

-tn the governor. Whel~e G.n7 law raters in 
any way to or tmposee any rieht, · duty or 
power upon the b1,1rea'l,l. of geology and m1nas, 
or upon tho board of manage.rs thereof, su~h 
law sl'lA~l 'be construed as rof'orring to o.nd 
imposing such ,rights·, duties and powers 
upon the govo~nor • The word• •board• • 
'board o~ manngar:s ,_ t _ tbut-aau. t and •bureau 
ot geology and mines t aa '\lSed 1n this 
cbaptel" shall 'b o c-ons trued to mean the 
gova,rnor •" · 

Prior to the enaotmont of Senate Bill_ No~ 1'36 ~ aup.va. 
the maxbtum salary allowed the etata goologi.st was $e,ooo.oo 
and h1a ehief asais,tsnt, $4,ooo.oo, under Section 1488'7, R:. 
a. Mo •. 1959. Senate B1llr Uo~ 136• a-upra, repealed thu.t pro• 
vision and enacted a new Section 14887~ wb.ieh pJ~ovi\3-es that 
tha Governor shall f1x the salary ot tlw. &tate gtmlogtet 1 not to exc-eed ~;.ooo.oo pe.l" annum am of h1s ch1a1' assiatant, 
not to exce~ ~"'ooo.oo por annum .. ani reads: 

"The Governor shall f1x the salary o.f the 
state geologist,. not to exceed aevan thou ... 
sand dollars ($7 ,.000) par SJilnum, and foi' 
ll,is chief assistant,., not to exceed five 
thousand do.llare ($5,000) per annum. The 
atata gao1og1et shall f1x the compensation 
o£ other assistantS, cl.erks, stenographers • 
and --laborers, commenaurate with the quali­
fications and responsibilities of the in~ 
d1v1dual. Such compensation of any clerk, 
atenoerapher • or laborer shal~ not ex<;eed 
that ot s 1mi.lar clarks.. s tenog1--a.phera, and 
laborers of' other departments of tha state 
performing a 1m1lar duties. All sal~1es 
shall be paid 1n oqu.al month.l.y installments • 
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The state geologist ahall certify to the 
Stata Comptrollerc the aume of money required 
to pay the aale.r1es of the state geolo.[11st 
and h:ls ass1atants~ clerks~ atanographai'a, 
and laborsFs, and other expanses of the 
division,." 

Lik$1r1ae imtler Section 14894~ R. s. Mo. 1939, 1t provides 
the state geol.ogist and his principal assistant should take 
the usual oath1-J. of office to f'aithfull:y .per:form all servioea 
required or them- be.fore entering upon tho discharge of their 
duties, However,. that provision was repealed by Senate Bill 
No. 138, aupra. and a new statute enacted in lieu thel~eof • 
knewn as flection 14894, which only Fequirea the state geolo­
gist to take· the usual oath or office p:r.ior to entering upon 
tbe dut1•s I or his office. This .section reads I 

' 

"'BofOl'fJ .entering upon the duties of his 
office the state geolog1et eha.ll take th& 
u.eual oath to faithfully demean himself 
1n of.f1ce and per.torm, all the duties ro-

. qu1rod .of him by law., The state geologist 
and all employe_es of the division shall 
abstain rran all private or pe;vaonal con­
sult~g activities fa%J tlmmeelves ~r 
othe~ .within the state while employed 1n 
the division or Geological Survey ·arid 
Vifatar R6sourtHJ8 .," 

While the. J)rine1pal· a.ss1stant to tlla stato geologist 
. under Senate Bill No. 136~ supra~ 1a not required any longer 
to· take an oath, the mere fact that he did taka the oath 
wllen appointed and 18. now acting under· said oath doee not· or 
itself make b1m a. publlc ~orfloar.c Seo State ex rol. va. 
Illel"iwether. 200 s.w. (2dl 340, whera:ln the cir-cuit cou:rt 
reporter required to be a sworn offloe:ro of' the court wae hel.d 
bJ the court to not be a public officer but an employee, . . ' 

\ 

We shall briefly ref'ar to sane of the statutory duties 
placed upon the state geolog!.st. Under sectiOn. 14877" R. S. 
Ko. 1939• be is required to make' a thorough geological sur­
vey of th~ a tate, discover- and examine all beds or depoai ta 

. ot mineral contents and fossils, to discova~ the varioua 
positions. formations. arraneomonts, compol!iti.on-·· and ut111-
tation ot the Il'.ltUXY. d11'fe:ront ores, cla,-a, rocka" coals, 
mineral olls, natural gas, surtae& and waters, and other 
mineral substances as may be useful ov valuable. A1so he 
ahall assemble am cause to be publishad annual atatbst1oa 
ot mineral production in this state and pro~ topographic 
rel1et maps of various areas. · 
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Under Section 14888, R. s. Ko. 19391 the state geologist 
with the approval of the Governor shall negotiate for such 
technical work as may be necessary beyond the .facilities o-r 
the division• He shall also purchase equipraent~ a.pparatna 
and supplie~ with f~s appropriated therefor. 

Under Section 14882, R• S. Mo. ·l939, l1e its authorized 
to furnish the press atld radio with new discovel"ies, · 

. . 

Under Soot! on 1488'7, 1~. 8 • r.to. l9S9, he shall f'1x the 
co.mp.(Jnsation Of' other a~sistants. clerks, stenographel:'s and 
laboreM employed by him. · · 

In, S ta tQ vs , Truman, 64 S .w • ( 2d) 105, 1, o , ).06, the · 
ooUl't la14 down the gonera.l principal f'or determining what. 
constitutes public officers ahd employees, and saidt 

y 

"Numerous criteria, such as (1) tha eiving 
of a· bond for faitl~ul. porforma..."1..ce of' tho 
sa-rv:tce required, (2) .·definite duties im'"' 
posed by law involvL~e the exercise of same 
portion of the sovero1gn power, (3) con­
tinuing and parmanont naturo of tho duties 
enjoinOd 1 tlnd (4) right o.f SUCCOSSO:t' to 
tha powers, dutioo, and amolwnento, have 
bean resot>tod to in dotol"minine whether 
a person is an officor, although no single 
one is in ovel"J" cnso conclusive. 46 c. J., 
P' 928, Section ,19 1 n, 1,; 53 A. L. R. p-. 
595. It is tho duty of his o.ffice and th.e 
natura of' the duty that raalios one an of.fi­
cer and not tho extent of the authority, 
(Mo~hem on Public Of'ficars, p. 7, Section 
9;·Throop on Public Office1•s, pp. ~, 3, 
Section 2)j although designation by law 
has soma- significance. 46 c. J, p. '93lJI 
Saetion 24; State ox ral. v. Gray, 91 Mo. 
App, 438, 445; Stato ex rel, Cannon v. 
May~ 106 Mo. 488, 505, 17 s-.w. 660; State 
ex ral. v. Sl~on, 133 Mo. 139, 164, 33 
S.W, 1137; Gracey v. st. Louis, 213 Mo. 
384, 393, 394, l~l s.w .. ll59. 

"In :Mecham on 'Public Off1ct.n•sJI PP• 1 and 
2, Sectim'i 1, it is aaidt 'A public office 
is the right, authority and duty, created 
and conferrod by law., b;r which :for a gi van 
period, eithor fixed by law or enduring at 
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tho pleasure of the creating power, an 
1nd1 vidual is inva s ted w1 th _some pot'tion 
of tha sovereign functions of tha govern~ 
ment, to be exercised by him for tho bane• 
fit of the public. The individual so in­
vested is a public o£ficor.' . We have 
approved this definition in State a~ rel, 
Walker v. BUs • 135 Mo.- 32D• 331, 332, 36 
S .w., 636 1 33 t. R. A .• 616, State ex rel. 
vs. Hackmann, 300 Mo. 59 1 254 s.w. 53 1 55, 
and Hasting- v. Jasper County, 314 l'llo~ 144, 
282 S ,W •. '700, 701; ·and it appears to be 
in b.a~mony with the groat weight o:r auth­
Ot'i ty. state ex re 1. Ka'3· v. Bond.. 94 \'!. 
Va. 25 b , 118 S ,w. 2'76, 2'7'8, 279 ;- Sta ta 
·ax rel. Landis ·v. Board of Cott~Jnissioners, 
95 Ohio St. 15'7, 115 N.E • 919, 920; Bunn 
atal. v. People ax rol,, 45 IJ,.l. 397, 409. 
The Ohio decision statos the.t it is no 
longer an open question in that state thnt 
to c·onatitU:ta a -public ef:fice 'it i.s es­
sential that :certain independent pt.tblie 
nu-tics. a part of' the sovereignty of the_ 
state$ should be appointed to it by law.• 
Illustrative o.f' \"lhat 1s m.aant by 'sover ... 
eignty o£ tho state,' in the same opinion 
1 t is said 1 • I:r spooiflc s tn tutory and 
independont duties aro imposed upon an 
appointee 1n relation to the exorcise o~ 
tha. policf..l powo.t's of the s tato 1 ·1.r . the 
appo!ntee 1s invested with indepel:idant 
power in tha disposition of public property 
or with power to incur l'ino.ncial obliga­
tions upon the ptll .. t of tho countY o1~ state, 
if· ho is empowered to a.ct 1:n those multi-­
tudinous cases ·involving business ox> poli­
tical dealings between individuals and the 
public, wherein the l&ttor rau.st necessarily 
act through ail. oi'ficia.J.. agency, then such 
functions aro a part of the sovereignty of 

• the stat a. tn 

Sao also ·state vs. Bode, 113 s.v~. _{2d) 805, l.c. 806, 807. 

Sec_tion 13, Article VII of' the Constitution of llisaouri 
1945, provides thftt the c~ponsatiou of state, county and 
municipal officers shall-not "bo increased during tha term of 
office for which thay ware appointed or elected. Said 
seqt1on readaa · 
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"The· oompenaa.tion of state, county and 
municipal o.f:f'icars shall not be increased 
during the term of o:ffice; nor shall the 
tBl:'rrl o£ any officer be extended." 

In viow pf the foroeoing stntutocy provisions r~lo.ting_ 
to Etppo:tntment~ duties and.compensntion of the etate geologist 
and his chief' assistant and tho decisions laying down the· · 
general. rule for detorra:lnin.c who are public ,oi'ficers and am ... 
ployees, it crumot be denied that. the stnto c;aologist,. being 
appo1:gtad ·for a tor11r of f'ofu~ years, also roqui:M.nc him to 
taka an. .. os.th of' o:f:fice and pe-rform ranny functi.ons of' sovor• 
eignty placed upon him by the Logislaturo, is.a public officer 
and· as such1 his comp~nsation cannot be increased during hia 
pr.es~nt term of office. His chiof D,ssistant is not appointf)d 
·to'r 81:'/.y apacti'ic torm of of'fice, At th~'l time he rras appointed, 
·the law. ;r;tequiJ:ted him to take an oath 6f of'f'ice; however; 
Sonata Bill No. 136 rapea.~od that provision and ha is no 
longer required to tako said coath. Furthermore~ he is.. not in 
charge of axry department and has verry few, ir' any, fu..nc tion.s 
of sovoreis"llty to pep:forn1 but nets i:u:K1or the directions of 
thE! state goolo.eist. 

Therefore, it is the opinion of this dapnrtiilGnt that· tho 
present state geologist, appointed to that of .fico f'ol" a term 
o.f four yoa.rs prio1 .. to Senate Dill No. 136, pnsf!ed by the 64th 
General AssGmbly, .bocomirtg effoctive, is not ·entitled to 
reeeiva e.n increase in his compensation during sn:1t1 term of 
office for- the r<tason he is a public o:ffic.a1~ and a:s such, 
there is a constitutional inhibition ncainst il:1crensin[~ com­
pensation of public oi:TiceJ}S durine thei1 .. term of of:fico for 
whieh they ·are alGc ted or appointed. This is not true vti th 
respect to the chief assistant to the stuta rr,oologist, He is 
not a public officer but meroly &n employea, nnd there being 
no such inhibition ae;a.inst incroa.sinc; tho compensation of. om-. 
ployees, thG Govorno1,, under Section 14887 of Senate Bill Uo, 
136, paaaed by the 64th General Assembly, n1ay fix his compen­
sation in an atnount not to exceed $5,000.00 pol"' a:rmtu11. 

AP.VROVTID: 

J. E. TAfLOR 
Attorney General 

ARH:Vat 

Hoe~pectf'ully submi~ted, 

.AUDHh"Y H.. HALJUBTT, Jr • 
Aosistnnt Attorney General 


