RECORDFRS:
MORTGAGES :

#rs, Ruby Koelling
Recorder of Deeds
City of 5t. Louls
st, Louis, llasourl

Dear lirs, Koellling:

Recorder of Deeds of 3t, Louis City nas wuo
authority to release deed of trust which
secures notes not mentioned in the deed of

trust.

FILED |
d

Harch 14, 1947

/e have received your request, which 1s as follows:

"rnelosed find forms of Deed of Trust
Hote, Deed of Trust, and proposed rider
to-gether with a letter from the
Prudentlial Insurance Company of America.

"one of my deputies, lir. Dueringer,
talked to IMr, Hayward relative to thils
rider and at the time explained that 1if
the original identified note described
in the Deed of Trust was endorsed by the
ayee and marked paid our office would
release the Deed of Trust on the margln,

This, of course, would relieve the

Recorder of any responsibllity, however,
I am not sure that 1f a rlder such as
the one su;sested were atiached to the
original deed of trust, that we could
legally release a deed of trust without
knowlng definitely that there were no
supplementary notes of advances unpaid,

"I requeat an opinion of your office as
to the legal positlion in my acceptance of

this rider.

would it nolt open a way to

concealinz indebtedness? As it now
stands new deeds of trust would have to
be made and recorded subgect to the prior
deed of trust on record,
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You have also onclosed & piroposed addlitionnl clause
which usomeone contemplates ingerting ln thelr deed of
trust,

Your question comprehends the method that may bo law-
fully used to release of reccrd a deed o trust, ond is
based on the lfollowling:

The deed of trust secures a note described therein -
for a stated amount and Ilntercst, It is proposed that an
addition be made to the deed of trust by lnsorting another
clause to provide: "That upon request of the mortjapor
the mortzasee may hereafter, at Ltu optlon, at any time
beforo full payment of this mortgaze, wmale furth.r advaaces
to the mortgasor, and the B, w;th intorest, shall ove
secured by this mortza;e."

In cousidering your authority as llecorder of Veeds,
the law 1s stated thus in 53 C. Jsy page 1072, par, 1ll:

A reglster of deeds can be coupelled
to wprform only such dutles or asc¢rvices
ns are lmposed on hlm by lawe . o "

Yie know of no provision ol the Constltution croatiag
o office of lecorder of Yeeds, bub on the contrery the
office and its dutles spring from laws enacted by the Letise
lature. oection 13147, Hels 1939, creates bthe offlce, It
Bayss .

"Phere shall he an offlice of recorder

1n each counbty in the state cuntalnling
©0,000 inhabltants or more, to be styled,
"The offlce of the Hecorder of Doedg,'"

“ubsequent sectlons of Chapter. B89 of the 19259 Jevision
confer cortaln dutics and rights on the office of Recorder
of Deeds, but said chanter ls silent as to the duties of saild
office or the person holding the sane with relerence to
cancellation of notes When relaaaes ol mortzages are execubed,’

Chapter 23 of the 1939 Revision, and particularly srticle
2 thereof, appears to be the sole statutory authority of the
fiecorder of l'eeds in wmakin; releases of deeds of ‘trusts or
wortzazes, and for the purpose of thls opinion the term
'"mort;ame" 13 used to include also deeds of trusts, and the
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provisions of saic¢ chapter wvolated to the subjeet should be
considered togethor in order to detormine the meaning of a

particular section therein. 'The senessl section thorein is
5465, which providea: :

"I any mortpasee, costul que trust or
assignee, or adminiatrator of the morte
shpee, cedtul que trust or a8glmee,
receive full satlsfaction or any norte-

case or deed of trust, he shall, at the
requost and cost of the person making

the same, aclmowled;e sctisfaction of' the -
nortgaze or doed of trust on tho may;tin

of' tho record thereol, or deliver to cueh
person a gulflcient deed of releoase of the
mortearze or deed of trust; but 1t shall

not in any casc be necessary for the
trusteo to' join in guch acknowledgaent of
satlsfaction or in such deed of releaas;
and provided furthior, that wion any mnort-
sage or deed of trust shall be satlsfied

by a deed of release, the recordor shall
note on the marpin of the record of such
doed of trust the buok and pasé whoro such
deed of release is recorded, In cage
satlalaction be acknowled od Ly the payoe
or asslgnee, or in casc a full deed of
release 1g off'ered Tor record, tihe note

or noles seccired shall be ~roduced and
cancoled ilu the nresence of the recorder,
who sihall enter th:t fact on the marglin

of the rccord anc attest the same with his
official 3l mature; and no rull deed of
rclease shall be acdiitted to record unless
the note or notes are so produced and
canceled, and tint fact entered on the
margin of the record end attosted as above
provided. If sueh nobe.or noisg ane not
presented for cancellation ior the allosed
reason thot thoey have beon logt omn deatroyed,
tho rocorder, bvofors allowin: wny entry of
satisfaction Lo be mede on the recond or any
deed of reloase Lo be placed on tho file or
record, shall require the cestui gue brust
nomoed In the mortgnse or deed of trust dosired
to be released or his lesal representatives,
to make oath, in writing, stating thot the
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note or other evldences of debt named in

" the mortgage or deed of trust sought to
be released have been pald and dellvered
to the maker thereof or his representative,
and the recorder shall also requlre the

- maker of such note or notes, or hils legal .
representative, to maeke affidavit, in
writing, that the note or notes in question
have been pald, and cannot be produced
because lost or destroyed, asnd that they
are not then 1in the possession of any per=
son having any lawful clalm to the sames
Provided, however, that, 1f such note or
notea shall not have been delivered to the
maker or his legal representative, the af-
fldavit so required of the cestul que
trust or his legal repreasentative shall

" recite that the note or other evidence of
the debt named in sald mortgage or deed of
trust has been pald and cannot be produced
because lost or destroyed, and that they
are not then in the possesslon of any person
having any lawful claim to the same, and
the term legal representatlves as used in
this section shall include the assigns; and
the afflidavit of the maker of such note or
notes or hils legal repreasentative shall
recite that said note or notes have been
pald; the affidavits so required shall be
recorded ih the same manner as deeds, in
a2 permanent record, and 'the recorder shall
make & notation upon the margin of the
mortgage so satisfied glving the number of
-the book and page wherein sald affidavlit
has been recorded: Provided, that nothing
in thls article shall be so construed as to

" require thiat any interest coupon notes shall
be produced and canceled in the presence of
- the recorder, but that all such interest
coupon notes shall concluslvely be taken and
be deemed to have been paid in full, when
the prineipal note described in the mortgage
or deed of trust shall have been produced
and canceled ln the presence of the recorder
as provided for in this article," ’

It will be observed that sald statute places the duty
(on request of the mortgagor and at hls cost) on the "mortgagee,

v
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costul gque trust or assl:inee," or aduwinistrator of any of
them, alter having received payment of the nortsar o debt,
to "aeknowledne saticefactlon of the swortsase or deed of
trust on the argin of the record thereof,™ or "deliver to
such person a sulficicnt deed of release," It Cuvthor DI'O=
vides bthirt wihen the mortpase iy satisflied by o release deed
the recorder shall note on the marsin of the record of such
deed of trust the book und page whore the release doed is
recorded, fThen 1t says this: %In case satisfaction be
acknowledred by the payec or @gsignoe," which ovidently
refers to the merginal rclease, '"the note oy notes secured
shell be produced and canccled in tho presence of the ree
corder, who shall enter that faet on the nersin of the
record and attest the same with hls official signature,"

f The statute provides two methods by which the recorder
may offlelally assist in makin: the record release; one belns
by the marginol release fivst above pointed out, and the
other being Dy a release deed placed of record, In ecach
Instance, however, the statute requires that "the note or
notes secured shall ne produced and canccoled in LHho presence
of the recorder," and the offielsal enters that fact on the

~record and officially astests the same,

The production and cancellation on the record 03 the
notes securod appear to be 8 dominant thourht of the statute.
It then provides that if the note is lost or doatroyed the
recorder shall require the benefieiary or his lesal vepree
gentatives to nake oath that the notes "named in the mortgace
or deed ol trust sought to he released have beon paid and
delivered to the maker thereof," and alsc a like affldavit
from the maleer or his lesal representative that the note or
notes have been pald and cunnot be produced "bocause lost or
destroyed, and that thoey are nob then in the possession of
any person having sny lawful claim to the sare," ‘

Then a later provision is that 17 such note or notes
shall not have been dolivered to the maker op his legal ron-
resentatlives, tie alfidavit requlred of the deneflelary shall
state that the note or othor evidence "of the debt namned in
sald wortgase or deed of trust" has been pald and lost, ete,,
along with the affidavit of the malker of ".uch noto or notes"
that "sald note or notes," otec,

we believe sald statute is Tounded on Lhe idea that the
note secured by the uortgace or deed of trust shall bLe pro-
duced and cancoled by the recorder as a part of" the record
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reloase of the encumbrance, aund thint the lanya. o used in

said astatute falrly laterpretod woans that tile notes or debts
securod by the moritga o shnll bhe nawed in the mertgase itgell,
IT the notes we e not named In the mortszace and they wore
loat, it appoars that the statubte provides no method of making
& rolease thewreof oven thourh they have been pald,

In a slmilar situatlon our Court, in 'icllwos ve ‘ushy,
220 Jio, Appe 076, T4 .y 'y (Bd) 0 (1954), saldy Lece S, 6 03;

The atatute requires that, 1 the notes
securod Ly the deed of trust are uob
presented lor cancellation {or tle alleged
reason itbhat Lhey have ueen lost or de=
stroyed, thoe recorder, bdefcre allowlag
ary oentey of satlafaction, tahell regulre
the ceatul gque trust nao In the nort-
sace or deed of Uruvsy deslred Lo e reae-
leased or Lile legal representatives, to
make onth, In wrltin-, atablan; Lhat the
note or other ovidencesn of debb naned in
the aortgase or deed of trust scu ht to

" Do released have been pala and, delivered
to Uhe neker thorecf,' etcs (ection 3075,
Tiaiie 1t0e 1029 (Lo Vte Ann, .ece 078, p.
1002 ). Therefore the rolesse in this
case was nobt in accordance with the nro-
vislons of the statubte and, to say the

zast, was irregular, « 4 o ¥ (Emphasis ours, )

The stetute flrst refors to "the note or notes socured,”
It next relers to them as "such note or notes.," It next
rofers Lo them as "the note or other evidences of debt noamed
in the wortgnse or deed of trust sought to be reloased.”
It next roifcrs to "guch note or notes." It mext relfers to
tiiem as "the note or other evidence of the debt asmed in
sald mortzaie or deed of trust."

As here avove stabed, the meanin:: of this sectlon shouléd
be construed in Uhe light of obher assccinted or related
sections. ection 8407, “..e 0. 19850, provides & mothod
for roleasing of rccord those cncuwibrances executed Dy ralle-
roads and public utllity conpanies ond 1t should be followed
in releasin: mortszaes oxeocuted Ly theom. -

1

_ o provision is uwade thereln for »elease on the marsin
by thoe recorder where the debt secured 1s not named or
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degcribed in the mortzace,

Section 3469, .3, Ho. 15358, says "where a numter of
notes are named in any wortga.e,” that on payment of any one
or movre the maker may present the same to the recorder who
shall eancel and so note on the marzin of the record, Tut
tiiat section is based solely on the notes bein: descrlibed in
the mortsacce, ‘

'

Sectlon 3483, .5, Mo. 1939, provides: "lerealtor vhen
any mortgase v i 4 to secure the payment of any specifie
oblication is cre=ted on real estate < # « the instrument
evidencing such debt « ¥ i 8o secured may be presented to
the recorder at the time of iling Tor record such mortpage
% 4, and the recorder shall identify said notes to be
the ones so secured, It further »rovides that on relecase

hereof the recorder shall certify that these ldentified
notes have becn nroduced ard canceled, This section evi-
dently contemplates that all of the notes secured Ly the
mortsase shall be named 1ln the wmoritgaze andéd shall be pre=-
sented to the recorder when the wmortzaze is riled,

- sectlon 3484, R.0. oe 1039, provides that in cities
of over 600,000 population and countles of over 200,000
population and less than 400,000 population the unpaid notes
shall be produced to the recorder when foreclosure occcurs,
and this is a condition precedent to acceplande by the re-
corder of the trustee's dced for record, Iow could he know
wihen all of said notes had been so presented i they were
not named in the wortgace?d

e are not here dealin; with the legality of tho kind
of mortgage considered, but it appears to us that even as-
suning the lepallty the proposed method of mortgaze would
ve lumpractical; 1t would create confusion and uncertainty
which might create a cloud on the land tltle which would
require a suit and s decree of court to remove; and the wir-
tues of such a provision are so scant, considering the many
and serious diffiiculties which might ensue upon the using
of such a provision, that the use thereof should not he en-
couraged 1n the Htats of Zissouri, and this is especially
true because these possible dangers would be obviated by
Tollowing the usual Torm of mortgaze. ‘/o make no obscrvation
as to the propriety of such a mortgage clause in other stutes,
but bBecause of the law, ond particularly the statutory law in
this state, we make the ovscrvations immediately here above,
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Concelualion,

Ii is our opinion thav you, as scordeyr of leeds of
the Clty of wt, Louls, do not heve authority to execute a
noarsinal release ol a mortsese wilch secures or muy by 1ts
torms sccuro notes that are not- nowaed or described in the
deed of trust, but which notes werc or :ay have hoon afteors
ward, vy mubual agreement of the moritpazor and wmoriga;ce,
execubed av additlonal debts (within the 1limils of the
anounts of the orlginal debl) to be secured by the oripginal
morbgase, when the atatutes from which you derive your
authority to act do not provide for asuch o release and, in
the writer's oplaion, there is no stabtubory authority there=
for‘.

Yory truly yours,

DA WWATHON
Assistant AGtornoey feneral
ATPROVED:

Je Me TAYLOR
Attorney “eneral

Divsml




