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RE_(: 0 RDF:RS : 
MORTGAGES : 

.. 
;\~-rs. Ruby Koelling 
Recorder Qf Dee~s 
City of ·St. Louis 
St ., Louis, Missouri 

Dear M1•s • Koelling: 

Recorder of Deeds oi' St, Louis City has uo 
authority to release deed of trust whic. '1. 

secures notes not mentioned in the deed oi' 
trust. 

We have received your r equest, whi ch is as followsz 

nEnclos ed .find forms of Deed ot 'J.lrust 
Note, Deed of Trust, and proposed ridor 
to-gether with a letter from the 
Prudential Insurru1ce Company of America. 

"One of my deputies. Mr. Dueringer, 
t ·alked to Mr. Hayward relative to this 
r.ider 9.114 a.t the time explained t hat if 
t he original identified note described 
in t he Deed Qf Trust was .endorsed ~the 
patee and marked paid our office would 
re e~se t he D&ed of Trust on the margin. 
This, ot course, would relieve the. 
Recorder of . any responsibility, however, 
I am not sure tho.t if a rider such as 
~he one sus geeted were attached to the 
original deed of trust, t hat we could 
legally release a deed of trust without 
knowing def.i ni tel y tha:t t here were no 
supplementary notes of advances unpaid. 

"I roquest an opinion of your office as 
to t he legal position in my acceptance ot 
t his rider. l:iould it not open a way to 
concealing indebtedness? As it no~ 
stands new deeds of trust would have to 
be made and recorded subject to the prior 
deed of trust on record." 
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t'ilro, Euby Kocllin1.~ -2 .. 
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You have also onclo~~od t:t p i:>opo s od addltionn.l cl ause 
wllich s omeone con:l:ie~nplate a in.scr•ti.n ,s in t h.eir deed of 
trust, 

Yom• ques tion c o:inprehends t h o method t .i111t may be lttw­
fully used. to release of record a deed (n"' trust , tmd is 
based on the fo LI.owlng : 

' . 
'l'he deed oi' trust secures a note d.escri 'be d ' therein 

for a stat ed amount and i n terest . It is propot~ed that an 
addition be made to t he deed of trust by i nserting another 
qlause to provi de : " That upon roque at o.f' t he :ruortga r;or 
t he mor'l:igae.;ee may hereaf ter, at i t~ option , at any time 
'iJefox·o full payment of this mortg uge , :ma ke f urt h . r a dvan c e s 
t o t h e mor t gagor, Hn d the sa.~te , with int;ores t, shall be 
sec ured by t hi s mortGllt;;o." 

In considering yo ur a ut hority as .\~ecorder• o.f Deeds, 
t h e law is at :;tted thun in 53 c . J ,, pn&;e 10'72, pa r, 11: 

" f\ reg:istor o f deeds cnn be coY.upelled 
to perform onl y such dutlos or s 0rvl cee 
!J.S .art:- i mposed on h :l.m by law,.·::- ·il· ·: ~ " 

'li e lmow of no provislo:n oL' t hs Con ati tution c1~oating 
trhe office of ·~ lecorder• of Doeda, b ut on the contrary the 
office and its duties spring from laws enacted. uy the Lec;i s ­
l a turo, ~ec ti on 13147 , R . ~ . 1 939 , 6reates the o ffice. I t 
onys : 

" 'rhore shall be an office of' r·eCI.)l' d er 
in oach county :tn the stnte conta ining 
~0, 000 i .nhabJ.tants or :more, to be styled, 
'

1l'he. o.f.fi ce of t he Ytecol"der of D0eds. '" 

E1ubsequent sections of Ghapter. 80 of t h e 1 9 39 1.\cvision 
confer corta.:tn duties t·m.d r i g Llts on t h e offi ce o.f necorder 
of Deeds, but said chap ter is silent aa to the .dutios of said 
office or t h e p 0r son holdinz tho same with ref eren ce to 
cancellation of notes when releaues of mort{Sat;es are e xocuted , ' 

Chapter 23 of trw 1939 Hevision, mHl partlcularly t\ rtlcle 
2 t h ereof, appears ·t;o be th<-) sole s tatutor y au.t hori ty of' t h e 
necorder of 'Deeds in making releaseo of deeds of ·trus ts or 
mortga ges, and -fo r t ho pu.rpose of t h :ts oplnlon t h e term 

' "morte a ;.::e" 1s used to include also deeds of trusts , and the 
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pl~ovisions of s~i <.' chapter related to the su::.> ject should be 
com:ider ed t oe;e t h or in ol'cl.cr to dotormine t he mennin,~; of a 
pnrticula:r> sect:i.on the2•ein . 1'he .gene j:•al section t herein is 
3465 , wh.1, ch Pl'ovido s: 

"If any. 111ortiy.-tgeo , co!:ltu1 ~1ue trust or 
ausitnee , or administrator of tho mort ­
c~nsoe , cestui guo trust or assic~nee, 
receive full satl:::Jfa.ct:i.on of nny mort ... 
J ace or deed of trust, hs shall , at the 
request and cost:; of t he por~son making 
the s ame , acknowledg e satisfaction of tbo · 
mor·tga.;~o oi' doe d. of trust on trw mar;;ln 
of tho record t boreof , or doliver to uuch 
por·son a ouf.f'1cient dee d of roloase of the 
mort cuge or deed of t r ust ; but l t s~all 
not in any c a se bo necessary f or ~1e 
trustee to · join in sucb. aclmowledgm.ent of 
satiafnction or in such deed of r al 9ase; 
~ Provided furt:t1~1 t :·u:.rt vil'tOn ,'fJ.ny mor·t­
cage or deed of trust shall be satisfied 
by a deed of r elease, the recorder shall 
note on tihe margin of tho rec or•d. of such 
deed of tr•1mt the brJok and pa;c;o whor·o such 
deed of r e l ease is ~ecorded . -In c ase 
sat l:'::f'action be ac:tmowled:.::od by t he payee 
o:r• as sir;nee, or ln c as.o a full deed of 
release iD offered ror record, the note 
or notes soc1.u•ed shall be ~)roducod · and 
canceled in ·the' presQnco o f tho rocor•der, 
who s hnll enter th~, t fact on the rn:argl n 
of' t he record rmc attes t the sa~no w:l t h h is 
official si:-;nature; · and no full doed oi' 
r e l 0ase sho.l l ·:)o nctni ttod to l~ecord unless 
t h o note oi· notes ~:.u:•c so rh~octuced and 
c anc Bled , and t h:!.t fac t en.t e!•ed on' the 
l'ltll'Gin of the l~ocord ~:mci · Rttosted ~w above 
provided . If such note/or noteo o.ro not 
proscnte1 for c ancellation ~or t ho alleced 
l"'en.son tho.t t hey h a ve boon l ost or destroyed , 
t 1.•.o ~ccorde1~ , l.lofoPe nllov'fin2; :).ny entry of 
satisfaction t;o be mnde on tho recor<.'. or nny 
doed o f' l"e1onse to l)e pl1.wed on tho file or 
recot>d. , shal l require t ho ceotui g_ue trust 
n nmed ln the mortc~\f}~ or• ·deed of trus t desired 
t o be r eleased or his legal roproocntatives , 
to liW.ke oa·th, in Vfi'i ting , s tatinG tbo.t t he 
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" N:rs. Ruby Koelling 

note or other evidences of debt named in 
the mortgage or• deed of trust sought to 
be released have been paid and delivered 
to the maker thereof or his representative, 
and the recorder shall also require· the 
maker of such note or notes, or his legal 
representative, to·make affidavit, in 
writing, that the note or.notes in question 
have been paid, and cannot be produced 
because lost or destroyed, and. that they 
are not then in the possession of· any per­
son having any lawfUl claim to the s·am.e: 
Provided~ however, that, if such note or 
notes shall not have been delivered to the 
maker or his legal representative, the af­
fidavit so required of the cestui que 
trust or hie legal representative shall 
recite that the note or other :evidence of 
the debt named in said mortgage or deed qf 
trust has been paid and cannot be produced 
because lost or destroyed, and that they 
are not then in tho possession of any person 
having any lawftu claim to the same, and 
the term legal representatives as used in 
this section shall include the assigns; and 
the affidavit of the maker of such note or 
notes or his legal representative shall 
recite that said note or notes have been 
:PaidJ the affidavits so required shall be 
recorded ih the same manner as deeds, in 
a permanent record, and ·the recorder shall 
make a notation upon the margin of the 
~ortgage so satisfied givinG the number of 
the book and page wherein said affidavit 
has been recorded: Provided~ that nothing 
in th~s article shall" be so construed as to 
require that any interest coupon notes shall 
be produced and canceled in the presence or 
the recorder, but that all such interest 
coupon notes shall conclusively be taken and 
be deemed to have been paid in full, when 
the principal note described in the mortgage 
or deed of trust shall have been produced 
and canceled in the presence of the recorder 
as provided for in this a:rt1.cle." · 

It will be observed th~t said statute places the duty 
(on requost or the mortgagor and at his cost) on the "mortgagee, 
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cestui guo trust O l" H .. Hs:l.:!:nee ," or· ~l,~.lil:l ni:::trator of any o.e 
t hem, ai"to:r• l'tavi:nc; r ecei vod paJ1n0.·{l t o f t h.e mortt; o.;: .. o debt , · 
to '!::tcknowlodr·: e l~at1 s .fact1on of t h e iiiOrtr;a r:;e or deed of 
trust on t h o ~argin o.f tho reco:r•d t h c.n•eof:' , ii or "deli ver to 
such p t::rson. a sufficien t deed of release. n It further pro­
vides th~~.t \vhon t h e morte;a c.;o is satiufiod by n r•elease deed 
t he rocol"•del' s.h all note on t h o lhm~ci:n of t .l>.e 1~ecord of sucl".t 
deed of trust t h e . book a n d pag e where t h e. release doed is 
recorded, 'l'hen it sa.y·s this: 11 In case se.t:tsi'D.ctio.n be 
ackr10wlodc;ed by tlH:l payee or o.esignoe," which e vidently 
refers to the ma:r'c;inal r•clease , 11 t h s note OJ.' notes secured 
shall be produced and can c eled in t ho p resence of tho re­
corder, who s h.nll onter t hat fu:ct on the mc r g in of t f:\ e 
reco1•d and attest t .hc same· \Vi t !1 his official signature." 

'l'ho statute pr•ovides two methocl. <J by which tho recorder 
may officially assist in. nwkin.:.; the record roloase; ono lH~ inr; 
by t h e :ma.rghw.l rol$o.se fil•st above pqinted out , ancl t he 
other beinG by a. rolease doeCI. p laced of record. In each 
ins tance , however , the ste .. tute I'equires t hat t'tho note or 
notes secured shall be produced nnd cn~lC <'led in t h e presence 
of t h o recorder," and the off icial ente~s th~t fact on the 

. t•ccord and off icially o.i'GG:Jtfl t h.o sar:to. 

· '1'hc production !llld cancellation on the record of the 
notes seclired appear to be a dominant thought of the otatute . 
It t1'wri provldec th.Ht i .f' t h o note is los t or destroyed th~ 
recorde1• s hall x•equir•e the benoficio.:r•y or• his l ~;2;al repre­
sentati vcs to make oath that . t he notes "na.-ned iu the mortg a ge 
or deed of tru st sought to be released have boon paid and 
delivered to the maker t hereof•" and a l ao a like affidavit 
from tho maker or his l ec al representative thRt the note or 
notes have :been puid and cannot be produced "because lont or 
destroyed , and t lv lt t h oy arc not t hon in t h <'l ~'possession of 
any pe r•s·on h avin1; any lawful cluira t;o the same." . 

~['hen n later• px~ovision is that i :C such note or notes 
s hall not hnve been doli vored to t h e mtlicor or his leg a l rep ­
rese i'lta.tl \res , t!.~~ o af;fl davit required o f the . honef'iciary sho.ll 
state t hat thl~ noto or othor evidence "of the debt n amed in 
said mortgage o~ deed of trust" h aa been paid and los t, · etc ., 
along v::\. t h tht:J . af i'idavi t of the malcer of 11 .:mch no to or notes" 
t.i!.at · "oaid note ox· notes , 11 etc. 

\·\ e believe said statu te. i ~.; foun.ded on t h e idea t h at the 
note secul'ed by the . iitortgns:;e or doed of -trust s h all ;)o pro­
duced a n d ca.ncelod l.>y the :r•ecordor as a p ~u·t of t b 0 record 
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relOU[IO o:t' tho en cumbro.n c o; ru1d t~1.n.t t h o ltu~;~; o..l ' '<::o used in 
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BD.id ot~Atu'co fa.::rly i ntcr•pl"etod moans t.h..:tt tho notes or diJ bts 
secured by Uw :r:lb'.tttg a,_,n :3hr.tl l )_~e na. 1od. in. i:;h.o i:to:etga~_:; e i tnclf. 
H' t he nott-;n 'v'lO e not n x-aed i n t l'te moi'tga::';o anc t h.cy wore 
lost 1 it apj)O$.l'G thJ.tt tho statute provides no me-thod of J.ualdng 
a I'oloaso t hereof oven thou;) l tho:l have been .P~dd . 

I n o. n:tmllnr si tua tlon ot.tr c:o·.,u·t 1 in :Tell woe v . 
2~~0 h'o , A)p ~ G7G 1 71 . . ! · ·,{:::-!d. } ;:Q (1904: } 1 fHliu , l . c . 

11 l'hp ::~tntute r r::qu:tres t :l.tnt , i f tl~ ·.:: :no'te13 
nocur·od ":.Yff the d.eed o f tru.:Jt :::.re rwt; 
1H'esent<"d for cnnc oll uti_on for the all oc;ed 
reason t.lw.t t hey huvo ~J ovn l od; or de­
stroyed , th,e .r·ecordor 1 'beJ'cro !? .. llo1vln;_~ 
a-rr:J e:n'c:C"y of sat:L:t fe.ct:!.:o j.:-! 1 ' slw.ll require 
t ho c(: utul que t rus t n~:~~EHl in the mort ­
:~::vc .. o:e dcod of tr·v.st: dos:Lred ·Lo :::e r f: ­

ic~scd or 4ie l ega l r epresen t a tiv es , to 
rn'a1~o ontl\1 in · v:rl tin .. ·; , :Jtatln ;.·; ti •.').'i; t h e 
n oto o:c ot.! !.r::r c1·i 6r:\n ce's o .f. debt no.:•to(' in 
tb.o :nortt:;ar-~e o :r· deed of ·trust sou::;ht to 
~- - - - - J , l 1. . ue roleasecL h nve be en p a .d ml•t v.e. :t vero d. 
t o t ;1(; u i.tker t~.wrocf ,' e tc . :. flct :l.on 307f: , 
Ti . :.; . ~~o . 1D2D (L:o . ·.· t . Ann • . e c . 307n , p . 
1909) . Ther efore t h e release i n this 
c ase was no t i:n acc ordanc e wl th tl1.c p r o ­
viiions of t he statute and , to s ~s the 

'ush , 
:~~ • . ' • 93 : 

l'.'last , warJ irre;.~ul t'l.r . ·::· ·r· ·: · .:;·tt (Emphasis ours . } 

'l.'he st;,:..tute fir-st r e fors to "th e noto or' notes s ecured . '' 
It :next r efers t o t h.e:m as 11 stich note o r notos . " I t next 
ro:f:'ers t o t.~li3m as "tho n ote o :r· oth er evidences o f debt nox1oc1 

· in t > c :·:tortg n{ ;e or• d occJ of· trust sou.c ht to be reloasBd . " 
It next r· o.:::·ora to "Duch no tE) or notes . " It next refr~I' s t.o 
t~1em ac "the note OP other evl(~E::>lc c of the. debt :n~t.med i n 
said mo1~tgnge Ol" deed of tr-ust . " 

As hore <lbove s·(~ntcd, the moimin; ·; oi' t 1:ds sec tion s ho v.ld 
be construed in the l i~1t of other auscciated or relat e d 
sections ·. ,·:.ect::on 3 t:G? , .' . ;; .• ·::.o. l:J;:U , pr•ovidos ::;. me t hod 
f or J:•oloa::~ irv: of record t h ose r.::n eux::hran c.os ex0cutcti l>y rail ­
roads an d public utility con1pa.niGs nnu. it s11ould be f'oll mwJi:; d 
in :,:•eleusln;; mort(;n;.;es oxocv.tod by t h em. - · 

Ho prov:blon i s :rw.<J.c t U;r c in f or• :::' olca::w on tho mm'.:~in 
by tho r·ocordcr wh ere t}:-..c deb t ~Joc ·i:..rcd i s n o t:; n :uuod or 
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described in the mortgar:e. 

;)oction 31:6D, -r-;.::>, F!o" 1909, says 11 Wher•e a nu.m'0er• of' 
notes are na.:m_ed in uny nJ.Ortga,.;e, 11 t!1at o:u p;:vy:nent -of a.ny one 
or more the malcer may present the same to tl1e recor-der who 
shall cancel nnd so note on the marsin or the record. 1~t 
that sect-ion is -based solely oh the notes be in.'.:: described in 
tho mort:;a~~e. 

~:,action 0483, n.;~. :'-~0. 1939, provides: nnereafter v/hen 
any mort;.;a;-;e -::- -::- -::- to secure the payment of any specific 
obli:;ation is cpe·:~ted on real estate -::- -:~- -;;- the instrmncnt 
evidencing such debt -;:- -J:· ·>'· so secured may be presented to 
the recorder at the time of filius -for record such mortga~e 
-::· ~;- l1-, 11 and the reco1•dor slJ.all identify said notes to be 
the ones so secured, It further provides that on release 
thereof the recorder shall certify that these identified 
notes have beon ·l')r-oduced arid ctuwolcd. This section evi­
dently contemplates Uiat al1 of the notes secured by the 
mortc;a~~e shall .be nru1led :tn the mortgage and sha ~~1 bo pro­
sen ted to Uw I'ecorder when the :mort;:;a:e is filed • 

. 
~;ectlon 3484, n .s. Lo. l 03D, provides that in cities 

of over 600,000 population and countfes of over 200,00U 
population and less than 400 1 000 population the unpaid notes 
shall be produced to the recorder when foreclosure occurs, 
and t1 1is :1:.:; a co:e•di tior1. precedent to acceptance by the re­
corder of the trustee 1 s ·deed for record. now could he know 
y,r}wn all of said notes ?lad been so presented Lf they were 
not named in the mortgage; 

lYe nr(;:l not here clealin.~~ with tho legality of tho kind 
of mortgage considt:)red, but it appears to us tb.at even ns­
sumlnc; the legnli ty the propo~:led method of rnortGa(;e would 
~e irnpl"actical; 1 t -..voD~d cPeate confusion and uncertainty 
VJhich. might create a cloud on the land title which v.rould 
require a suit ancl a decree of court to remove; and the vir­
tues of such a provisiou ape so scant, considerinc; the rnany 
and serious dlff:'iculties which might ensue upon the usin:; 
of such a provision, that the use thereof should not be en­
colu'aged in the :~tatc or r:issouri, and thio is especially 
true because these possible dan~ers would be ob~iated by 
followln:~ the usual form of mortga1;e. ',/o make no obsorvation 
as to the pl'opriety of such a :mortgace clause in other states, 
but :)ocause of the lr::1.w, n.nd pai•ticularly the'l statutory law in 
this state, we rnake the o:lSci•vations immediately here above. 
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Conclusion . · 

I L :ls ou:r- oph1ion t La.t you, a:J : :e c orde:t· o f Deeds of' 
t he C:tty of :.; t , Lou:ts , do not h ave authority to execu.te a 
mu~~::;lno.l reloase of o. mortcv.,:::o wh ich secures or rnuy by its 
tol"ms soc-..:u•o l').otes th.::\ t are not· nu,;:nod or doocr.L hed :l.n the 
deed o.r trust , but which not.os were or ::;ay hnve boon after• 
ward, ·~>Y mutual o.t;reement ot bh o !'t1.ortga;~;or ancl ~nortcat:oo • 
exe cuted au u·~lc.H tionnl c!.e~)ts (within t he limi·bs of tho 
nmounts of 'Ght"l oPl G:lnal debt) to be cecured by ·iJhe oric;inal 
Utortgri';2~e , wh(m tho statutes from which you ueri ve yqur 
authority 'co ne t do not provide f or such a r~~J.ease and , in 
the wr:t t0:c• ' s op:ln:i. <m , ther e is no a Latutory uu1;.hor i ty there­
for . 

1\P .P .~WV.ED : 
I 

J .,. rn. '\n' on 
• !'•• .1.A.1 • .l.J I• 

f. t tor ney General 

lXi :ml 

Very truly your::~ , 

])~W\1\'i:.~ '!;.\ll'l1t:·C)l-T 
Assistant AiJtornoy General 
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