
' 'tJ'Cl't..TT'11!11 . 'C'""feL>t and meaning o~ Senate Bill No • 14$ 
~~PARTMENT OF REV,c,J.'CU.CO: .W.L v l 1 ti t""" 
JJ.w / of t;he 64th General Asmemb y re a.· ng .., 

the duties and responsibility of the 
Director of Reven~e and the duties of the 
subordinates the~under. -~ 

July 3• 1947 

Mr. hi. 1:!;. Morr-1a • .Director,. 
Dep•rtment of Revenue, 
J•ff'e:caon City, M1aaouz-1, 

Dear Mr. llorrlac 

FILED 
• .~If-· 

Thia 1e in reply to y-our letter_· of l4aJ 29! 1947• wherein you· 
requested an opinion of thia d.apart•nt w th retereno:e to 
Senate Bill lio • 143 or the Mth Genel"tl .Aaa••bl7 relating 
to oe~ta1n dutiee or the J)i~eot.or ot Revenue. -8a14 letter 
:rea\\t aa tollowa t · 

*I.have re&d with lnter•at an opinion w~itten 
bJ Aae1atant Attorn•y General G. w. Crowley• 
anawer1ng.oerta1n qqeationa raiaed 'by the 01reetor 
ot the Department of Bwline•• and A4m.1~1•tra,1on 11'1 
connection w1tl_I h1a ciUtiee.aa prov1o4 b7 J.eua-t• 
:s111. ~•e. · · · 
"$•n•t• ·B1ll._l43 of the 64th. ~- ••••sbl.J' . 
~~;~CJl;;;~:t::c:!::a~t ~~;;;,. !1!;4~::,. ~:;•d · 
t~• ·d.utt•• ot the ·D1rBoto~ 4'1··--l).u•• Sub~para-
gr&pb (B) ot iut10il 4 prov£ .. 't).at t.u Direoto.- , . 
o~ .. ll.•,-v~ue . ahall procure aul?_p~aj •t••• an4 d.oea 
~' •ontain the wor-ns rton .J~•ctu~·a1t1cn'l o:t ib.a - . 
W,au .of- t~. -.._.loue ·_41•1•1~.,,:1 ·.(tl~w1q tn. _wor• 
"Pn•'I.U'•', •liJoh ta th• auoJt~~- ~~ •he •Mnl.ora. . 
r~terJ:'•d . to. Will you pl..._ -1.4-.rl$• 1.t tb1a •441• 
ti(iji WOUld perlltt th• .aatne ~l:~•t•t10IUI •• ~ 
tb.a. cluty ot .the »1reotor,···. ''.~<1-:/o·,-,::,,c_,; __ '· · 

~ . . ;, . i ·~ ~~~:..- .·.r:-~~:-_,-

"Q~ 41,1a1ott ot this PepuMi'·~·i*• the lltviat• 
~t P\tbl;lo Btlildinga1 wh1oh. J'i o-ort~roUea bf' · • 
Boarti ot -~l1o ·Bl11J.dlnga ani acllil11l1•t.F~4 by a 
D1raot.oJ•, appointed by the Bou-4 f;)~ h!tU.- ...S.14• 
1nga. It woul4taeea, thuetOre lhat: ~· Dinoto• 

\ 



•. ~ .";I 

Mr. M: E. Morris 

of Revenue would not be required to procure aup­
pl1ea, apprqve contractual services, etc •• for 
this D1 v1a1on as a practical m.at,ter. · I would . 
appreciate information on this point. 

"Sub-paragraph (li) of Senate :Bill 143 provides 
that ·the Director of Revenue •.shall rccei ve 

aJ.l a.ppropriations.to the Department •••••••••• 
and shall be·respohsible for the disbursement 
and expenditure .thereot•ft 

"'.L'he current appropriation tor the Collection 
D1 vision is made to the State Department of 
Revenue to the use of the Director. thereo1". 
The appropriation far the Procurement Division, 
the Division of Budget arid Comptroller, the 
l.Jivision of Public Buildings, the: Stat.e Tax 
Oommisaion and ·the Board of F"und Oommissionera 
did not contain this provision. The Comptroller 
and l>t~.rchasing Agent ars appointed by the 
Governor with the consent of the Senate and. 
while Senate Bill 143 places the responaibility 
fOJ: the appropriation upon the Director of 
Revenue, House Bill 172, which appropriates 
the money, would seem to indicate that it 1a 
the int~ntion of the Legislature to limit this 
responsibility to.the Collection Division. 

"I would appreciate an interpretation on this 
matter." 

Your first question oont&ined in the second paragraph may be 
stated thuBlY:J Under Subsection (b) of Section 4 ot Senate 
Bill No.· 143 oi' the 64th General Assembly is lt mandatory 
that the Director of Revenue procure the items listed, or may 
he delegate this procurement to the various divisional heads? 
Subsection (~) of Section 4 of senate Bill 143 passed by the 
64th General Assembly says: The Director of Revenue shall: 

n ir ~~ ·:~ * (b) .procure, e1 ther through 
the purchasing agent, or by other means 
authorized by law, supplies, material, 
equipment or contractual aarvioes fo~ 
the department of revenue and fol' eaoh 
division in the department; ir ~r it -sr ·n" 

In your request you referred to an opinion of this department 
written by Mr. G. w. Crowley under date o£ April 28, 1947 to 



Mr • .M.. E. Morris 

Honorable Bert Cooper, Director• Department of Business and 
Administration relating to his duties a~ provided by Senate 
Bill No~ 348 of the 63rd General Assembly. For the purposiJ 
o~ our immediate qu~stion the provisions o£ this bill as it 
relates to .cer.tain duties of the Director of Business and, 
Administration are quite similar to the provisions o.f Senate 
8111 No. 143 )."ela.tL ... G to the duties of the Director of 
Revenue, ~d in order to possib~y draw an analogy between the 
two we d1rect·our attention to certain provisions of both bills, 
ind to what the above mentioned opinion held with l*eferenoe 
to such pr~vls~ons • In li:tle ·with the reasoning otf said opinion 
there ia no provision in Senate ~ill 143 declaring a penalty · 
against the Director or Reve.nue, or which renders his·· actiona. 
illegal. or void as a consequence of .failure to comply l.iterally 
with the terms of' said Sub$eet1on (b) of Section 4 of aaid 
bill.,. which there should b• in order for aal.d section• or any 
part thereo£1 to be mandatory. 

Yle think· the above mentioned opinion or G. W. Crowley possesses 
suf!'1()1ent author~ ty and has acCl.fl-ately presented the law aa ·. 
to whether in construction o:r statutes those statutes are. to 
be treated aa mandatory, Suffice it to say that we think the 
rule generally as to such statutory construction may be expr$a­
sed as was stated by the court in state v. Bird 244 s, W. 9&8 
where they said at l.c. 939: · 

''Under ·a more general ~e • · this con• 
struetion Dtay be sustained, in that, 

·.it a statute merely re:quires certain 
things to be done and ~owhere prescribes 
th$ result the. t shall follow it such 
things are not.done, tlien.the statute 
ehould be held to be directory. The 
rule thus stated is in harmony with 
that othe~ well-recognized canon that 
statutes directing the mode of proceed• 
1ngs by public of'.ficers ar·e to be held . 
to be directory and, are not to be 
regarded as essential to the valid1 ty 
of a proceeding un1eas it be so declar­
ed by the law. State v. Cooke• 14 Barb. 
(N.Y.) 259, By th1a we mean that if a 
fair consideration of the atatute shows 
'that• unless the Legislature intended 

compliance with the proviso to be 
essential to the validity of the proce• 
o41ng, which nowhere appears, then it 
ia to be regarded aa merely directory-. 
People v. ·ThoDI.paon, 67 Cal. 627, 9 Pac. 
833J ltentield v. Irwin, 52 oal, 164J 
Westbrook v·. Rosborough' 14 Calo 180; 
Jones v. State, 1 Kan. 273." 
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we believe then that the paragraph answering the related ques­
tion in the opinion directed to the Director of Business and 
Administration may be used for the purpose of this opinion 
so as to read: l t would be reasonable to~ conclude, we think', 
that since there is no other clause or sentence in Section 4 
of ·senat.e l3111 No. 143 making Section 4 1 or the results of 
the authority therein directed to be used, invalid, if not 
carried out precisely ae stated, and under the above cited 
authority, d1at1ngu1ah1ng between mandatory and directory 
statutes, Subsection (b) of Section 4 of said Senate Bill 
143 is directory and not mandatory. 

In Kadane v. Clark·l3• s. w. 448 the Texas Court ot Civil 
Appeals said at l.c. 456: 

"•Procure' has many meanings aa disclosed 
by the dictionary. Among other thinga it 
rnean.a •to bring into poasesaion••to aoquireJ 
to cauee ... -to bring about; to aolicit-.... entreat.•" 

Such a detin1t1on_ would indicate that the word "procure", as 
used in the etatute, would not neoeaaarlly mean to personally 
acquire. · 

J.t would follow then that by applying such construction to 
Subsec:stion (.o.) of Section 4, as a practical·· matter, the 
Director _of !{~venue would not be I'equired to personally procur·e 
the li•teditems ot saicl subsection for the various divisions 
of his dep•:rtment, 1nalud,ing the D1 vision ot Public Buil_ginga. 

The Director or the Department of Revenue would, of course, 
under~ubsection (b) be expected to supe~vise., and when 
necessary check the procurement • . 
Thia and other sections of the bill would indicate that it 
was the intention of the Legialatur& to make the Director of 
Revenue the over-all authority and supervisor over the 
various divisions, whereby he may delegate certain authority 
to the divisional heads and still retain the necessary con• 
trol and superv1$ion. Any procurement by the divisional 
heada would in fact be the proourement.and responsibility 
of the di-rector of' the department. The division heads in 
your depart~ent are both in ef£ect and authority the agents 
of the director end as such are acting for him-. 

The above will in part furnish an answer to your laat question, 
which has to do with the interpretation of Subsection (n) 
Section 4 or said Senate Bill 143. Subsection (n) saya the 
Director of Revenue •hall: 

•' 

11 •U· ~; * i~ (n) receive ali appropriations 
to the department of revenue for the use 
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of the department of rev~nue and the 
several divisions thereof and shall be 
responsible for the disbursement and 
expenditure thereof." · 

Aa waa pointed out in your letter of request, the current 
appropriation tor the Department of ReYenue ia provided tor 
1n House Bill No. 172. As will be'noted from a reading of 
thia bill the c-urrent 1p propriation for the Collection Division 
is made, "chargeable to the·General Revenue Fund, to the State 
Department of .Revenue to the uae of the Director thereof, the 
aua ot * * * * *•" tbr tAe purpose of paying salaries; wages, 
repair and replacement of property, operating eXpenses, etc. 
The appropr1at1o~ for the Procure~ent Division• the Division of 
Budget and Comptroller, the Division of Public Buildings, the 
3tate Tax Commission and the Board of Fund Comm1aa1onera does 
not oontain the provision "to the uee or· the Director thereof," 
but merely reada "chargeable to the General Revenue Fund.the 
aum ot ¥ * * * *•" and then provides tb,at such SUl'D is for th:• 
purpose of paying salaries, wages, repair and replacement of 
property, operating expenaes of the division. Does the omia• 
aion ot the provision, "to the use ot the Director thereof" 
indicate that it ia the intention of the Legislature to limit 
the director's responsibility to the Collection Division? We 
feel the aame reason~ng can be employed here aa waa above 
1ndicatedJ namely,that the Director or Revenue 1a in charge of 
the department and the divisions therein. Aa such he haa the 
general supervision and responsibility tor each div1a1on. Aa 
we pointed out above with reference to Subsection (b) or Section 
4 1 ao in our 1nterpretat~on of Subsection (n) must we conclude 
that the atatutaa are to be interpreted aa directory rather 
than mandato_ry. As such, the pvrtiona of Uouae Bill 172 relat­
ing to the appropriations tor the Proc~ement Division, the 
Division of Budget and Comptroller, the Division of Public 
Buildings, the State Tax Commission and the Board ot Fund Com• 
miaaio~era, which omitted the woJ""da "to the uae of the Director 
thereottt would not limit the responsibility· ot the director 
but would mean that as to these above named diviaiona the 
appropriation would be to the uae o£ the division and the 
division heads thereof who are in e.t'feot and authority the 
agents of the Director or Revenue subject to hla supervisory 
control and authority. The director may. delegate authority to 
the division beads, but this does not relieve him ot the 
responeib111ty tor the disbursement and expenditure of th& 
appropriations. 

CONCLUSION 

In view ot the above, it is the opinion of this department that the 
terms &Qd provisions ot Subsection (b1 Section 4, ot Senate Bill 143 

I • 
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' 
ot the 64th General AsaemblJ are directory and not mandatory. 
Applying such an interpretation it would tollow that the Director 
ot Revenue 1a responsible tor, and muat maintain a supervisory 
control over, the procurement ot supplies, materials, equipment or 
contractural aerv1ees tor the DepaPtment of Revenue and for eaOh 
division in the department, but may delegate the actual proeurement 
thereof to the proper d1v1a1onal head, The same interpretation 
would apply aa to Subsection (n) Section 4, ot said Senate B1lll43, 
and it would follow that the responsibility for the appropr1at~on 
and the diabl.lltaement and expenditure thereof 1a not shifted 1'rom the 
director by virtlJ,e of the .appropriation bill No. 172, but t~e duties 
thereunder may be delegated to the div1a1onal heads, · 

AvPROVE.D: 

J. E. TAYLOR 
A~torney General 

' ' 

I 

Respectfully submitted, 

WM. c. COCKRILL, 
Assistant Attorney General., 


