CRIMINAL LAW: Construction of Section 4854, R. S. Mo. 1939,
known as Habitual Criminal Act.

October 16, 1947 éé;
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Honorable Roscoe E, Moulthrop
Prosecuting Attorney
Harrison County

Bethany, Missourl

Dear Sir:

- . This will acknowledge receipt of your request for an
opinion whiech reads; /

RAn official opinion is respectfully
requested from your office covering the
following guestions

"iMay Section 4900 (g) of the Revised
Statutes of HMissouri for 1939 form the
basis of a prosecution under the Sestion
4854 of the Revlsed Statules of Missourl
for 1939, commonly known as the "“Habitual
Criminal Act"™?? .

"This question has been raised by Cirecult
Judge V. C. Rose wheraeln a motion for &
new triesl is involved following a convie-
tion in thils Court under the sectiona oub-
lined above, That portion of Section 4854,
which reads as follows; YIf such subsequent:
offense bo such that, upon a first convic-

- tlon, the offender would be punished by
imprisonment for a Timlited number of years,
then such person shall be punished by im-
prisonment In the penltentiary for the
longeat term prescribed upon & conviction

~ for such first offense;? ¢, 1s questioned
in this case because Saction 4900 (g) of
the Revised Statutes of Miasouri for 1939
provides & minimum ponalty of a fine and
the Clrcuit Judge is inclined to bellieve
that the Habltual Criminal Statute may
apply only where the crime charged coumes
within the meaning of a statute setting
forth 1mprisonment 1n the penltentiary
only as the penalty."
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Orisinally, the second offense statute, or what has been
referred to so often as the Habltual Criminal Act, will be
- found in the Revised Statutes of 1835, page 211, l,c, 212,
Section 7 of that act readss . :

"If any person convicted of any offencs,
punishable by lmprlsonment in the penlten-
tiary, or of petit larceny, or any attempt
to commlt an offence, which, 1f perpetrated,
would be punisheble by lmprisonment in the
penitentiary, shall be discharged, elther \
upon pardon or upon compliance with the ;
sentence, and shall subsequently be con-
victed of any offence committed after such
pardon or discharge, he shall be punished
as follows:

"pirst, If such subsequent offence be such,
that, upon a firat conviction, the offender
would be punishable by imprisonment in the
penitentiary for life, or for a term which,
under this act, might extend to imprlson-
ment for life, then such psraon shall be
imprisoned in the penitentiary during life,

"Second, If such subsequent offence bg such,
that, upon a first convietion, the offender
would be punlshable by imprisonment for a
limited term of . years, then such person
shall be punished by imprisonment in the
penitentiery for the longest term prescribed
upon & conviction of such first offenceq

"Third, If such subsequent conviction be

for petit larceny, or for an attempt to
~commit an offence, which, if perpetrated, ,
would be punishable by imprisonment in the
penitentiary, the person convicted of such
subsequent offence shall he punished by
imprisonment in the penitentlary for a

term not exceeding five years,"

; We shall not show every amendment to the foregoing '
provision since it is not necessary. However, Section 3959,
R. 8+ Mo. 1889, reads: '




\
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"If any person convicted of any offense
- punishable by imprisonment in the peniten-
tiary, or of petlt larceny, /or of any
attempt to commit an offense which, if
perpetrated, would be punighable by Iime
prisonment in the penltentlary, shall be
dlacharged, elther upon pardon or upon
compliance with the sentence, and shall
subsecuently be convicted of any offense
committed after such pardon or discharge,
‘he shall be punished as followa: First,
‘1f such subsequent offeonse be such that,
upon & first c@nviction the offender
would be punisheble by imprisonment in the
penitentiary for lif”, or for a term whigh,
under the provisions of this law, might
extend to lmprisonment for 1life, then such
person shall be punished by imprisonment
- ‘in the penitentiary for 1ifej; second, if
‘auch subsequant offense be such that upon
- a'first conviction the offender would be
© punlshable by imprisonment for a limited
term of years, then such person shall be
punished by ilmprisonment in -the penitens .
- tlary for the longest term prescribed upon’
e conviction for such first offonsej thlrd,
if such subseguent conviction be for petit
. larceny, or for an attempt to commit an
- offense which; if perpetrated, wounld be
~ punishable by lmprisonment in the peniten<
. tlary,; the person convicted of such subse< -
.. . quent offense shall be punished by 1mprison~ N
. 'ment in the penitentiary for o tarm nct S
‘oxceeding five yearaa“

Subdpquent to the enactmanh of Section 5959, aupra the
Seth General Assembly amended that provision and it wili
found an pages 153«164, Laws of Missouri, 1895, which wag
approve& on April 11, 1895, and readsi L _ ;
MAN ACT to anend saction 3959, of article ,
9, of the Revised Statutes of Missouri, in -
reletion to c¢rimes and punlshments. ‘

. SECTION T. SECOND OFFENSE, HOW PUNISHED.

'g_ it enécted)b' the Genaral‘éssembxx‘gg
the State of Missourl, as follows:
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"SECTION I. That section 3959, of article
9, of the Revlsed Statutes of Missourl,
be amended by striking out the words com-
mencing on second line, %or of petit
larceny,' and thse words commencing on the
fifteenth line, fthird, if such subsequent
conviction be for petit larceny;! so that
- sald section, when amended, shaell read as
followss

"Section. 3959. If any porson convicted
of any offense punishable by imprlsmnent
in the penitentiary, or of any attempt
to commlt ar offense which, if perpetrated,
. would be punishable by ilmprisonment in
the penitentiary, shall be discharged,
eilthor upon pardon or upon compliance with
the sentence, and shall subsequently be
convicted of any offoense committed aftar
‘such pardcn or discharge, he shall be
punished as followss First, if such sub~-
saquent offense be such that, upon a first
conviction, the offender would be punish-
able by imprisonment in the penitentiary
for 1life, or for a term which under ths
provisiona of this lsw might extend to
imprisonment for 1ife, then such person
shall be punlshed by imprisonment In the
penitentiary for life; second, 1f such
‘subsecuent offense be such that, upon &
first convictlon, the offender would be
punished by impriszonment for a limited
torm of years, then such person shall be
punished by imprisonment in the peniten-
tiary for the longest term prescribed upon
‘a conviction for guch first offense; third,
if such subsequent conviction be for an
. attempt to commlt an offense which, .if
perpetrated, would be punlshable by im-
prisonment in the penitentiary, the person
convicted of such subsecuent offense shall
be punished by imprisonment. in the peni-
-tentiary for a term not exceeding five
Yyoears.
Approved April 11, 1895Q

One of the primary rules of construction of statutes is
to ascertain and give eoffect to lawmakers'! intent and thls
should be done from words used, 1f posslble, considering the
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language‘honeétly and faithfully. See Clty of St. Louis vs,
Senter Commission Company, 85 S.WN. (2d4) 21, 377 Mo. 238.

It 1s somewhat easier to detormine the legislative lntent
in amending Section 3959, R. 8. Mo. 1889, by reading that
section along with the title and Sectlon 1 of the amendment
to sald section as passed by the 38th General Assembly, Sec-
tion 1 of that amendment merely deletes in the second line
the words "or petit larceny," and the words commencing on the
fifteenth I!ﬁéﬁ "Ehird, If such subsaquent conviction be for

natit,larceg%; , which would deslgnate the only amendments
Intended to be enacted ab that time. If this be true, then
Section 3959, R. 5. Mo, 1889, as amended in the Laws of 1B95,
~should read as 1t did prior to said amendment with the excep-
tion of the underscored hereinabove deleted thersefrom., But
that 1s not the case, I'ollowing the word "second" in the
- amendment of 1895, we find the word "punishable" has been
. changed to "punished," We are inelined to believe that such
- & chango was never contemplated by the Legislature and that
in all probabillty, 1t 1s a stenographle error, or to say the
least, an error in printing same. For your information, we
attempted to find the engrossed blll es passed by the 38th
General Assembly, but same was apparently, destroyed by & fire
in 1912, so we have no sure way of determining 1f the amend-
ment of 1895 was actually passed in lts present form as
Section 4854, R, S. Mo. 1939,

In State vs, Dalton, 83 S.W. (24) 1, l.c. 3, the defendant
was charged under the Habitual Criminal Act of a prior con-
viction and an alleged offeonse of transporting hootch, moon~
shine. The punishment under the law at that %ime for such an
nlleged offense was Imprisonment in the penltentlary or jall
or fine or both Jail and fine., The jury in that case returned
a verdict assesalng punishment at flve years in the penitentiary,
and while the information was never attacked for the reason
that the allepged offaense marely constituted a graduated felony
and. the defendant might not recelve e penitentiary sentence,
the Suprome Court did In fact upheold seld information.

Howaver, in State vs. Brinkley, 189 S.W. (24) 314, l.c,
334~335, the Suprems Court said:

"Ha contends first that Sec, 4854 has
reforence only to such prior offenses as
were Iin contemplation when it was orig-
Inally passed ln substantially the present
form, as R, B. 1835, Sectlcn 7, p. 2123
and contends larceny from the person of
less than $30 in value was unknown in that
day as an offense punishable by imprison-
ment In the penitentiary. Thils contention
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1s8 wholly without merit, The habitual
crininal statutoe, Sec, 4854, is not limited
to prior convictions- punlshable by imprlson-
ment in the poeniltentlary in 1835, but

covers offonses since created by statube

for which penitentlary punishment was
enforceable at the time of conviction,

- Poopls ex rel., Kruger v, Snyder, 261 App.

- biv, 352, &5 N.Y.u, 2d 644, 645 (2),

. "As we understand, aspellant further S

: contonds the statute declaring the prior
crimo must impose panitentiary punishment
abgsolutely, and not merely make 1t punish-
able that way, 2Sec. 4460, the larceny
sEaEute, supra, flixes the punishmant 8t
“imprisonment in the penitentiary not sx-
.ceading 7 years, or in the county Jail not
exceeding ona yeary and defendant In this
instance raceived a jall saentoncs of only
five months, But the crime 1s coversd by
the habitual criminal statute bacause

. penitentiary punishment is authorized.

- In this connectlon is should be noted that
. Tho havitual criminal statube, sece 4864,
L clauae Tsecond' Lhsreof does use bthe

',éf' punished % Tngtoad 6% the word 'pun-

Ishable,’ whlch LPPOATS everywhere else in
The section. § Ehis ‘avident 1a an
dvertence, Tha word 'punisﬁed’ Tirst

: apgeared in the amenduent of the statute

: Taws Mo, 1895, D, 153, ~Bul Sectlion 1

That ACt SHOWS its 8016 | ur o8@ was

'53 eIIminate The offense of p F"':Lar'cu-:uaz
Therefrom," (U nﬁerscorfnu ours.‘ ‘ ’

-

You will note the underscoring follows our 1ire of reasoning
In the foregolng decision, that it was svidently an inadver-
tence in inserting the word “punished" instoad of the word
puniahable."

CONCLUSTON

Therefore, in view of tha foragoing, it is the opinion
of thls department that we must answer your requast_in the
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affirmative, that e person charged under Section 4900 (g),

Ry S. Mo, 1939, may be also charged under Sedtion 4854, R.

S, Ko, 1939, known as the Habitual Criminal Act,

 Respectfully submitted,

'AUBREY R, HAMITETT, Jr,
Agsistant Attormey General

APPROVID?Y

T e TAYLOR

Attorney General
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