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ROADS AND BRIDGEé: "Goneral road distric ." must be established
ol by county court, .
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May 16, 1947

Honorable Julian L, O0'Malley
Prosscutlng Attornsy
Clinton Qounty -
Plattsburg, Missouri

Dear Sirs ' =

‘This 1s in reply to your letter of recent date wherein
you request an opinion from this depsrtment based upon the
following statement of factsg

"In Clinton county we have three special
road dlstricts formed under Art. 10, Ch.

y 46, R.3. Mo. 1939. We have no benefit
assessment districts formed under Art, 11,
Ch, 46, R.3. Mo. 1939. At the present
time we have no fcomman road districts!
orzanized, set up or numbered as provided
in Art. 3, Ch. 46, R.3. Mo. 1939, No
road oversesers are serving by appointment
in this county as directed by Sec. 8516,
R.3. Mo. 1939, as reenacted, H.C.S5.H.B,
784, 63rd Gen. Assembly. Since no color-
able compliance has been had with the
provisions of Art, 3, Ch. 46, R.8. Mo,
1939, the law which recogniges common
road districts, in this county, it 1s my

" opinion that an electlon mey not ve called
throughout this county,'excguaive of the
three specilal road districts, In an effort
to authorize the levy provided for in Sec.
8629, H.C.S.H.B. 784, 63rd Gen. Assembly.

"yay I have your opinion touching this
question for submission to the county
court of this county."

It appears from the first paragraph of your request (not
quoted here) that the qualified voters and taxpayers residing
1n the purported "general road dlstricts" in gour county are
petitioning the county court for an election to authorize an
additional levy for road purposes under authority of Section
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8529 of H.C.S.H.B. No. 784, passed by the 63rd General Assem-
bly, The part of the sectlon. pertinent to your question

reads as followss

"Whenever ten or more qualified voters
and taxpayers reslding in any general or
spacial road district in any county in

~ this state shall petition the county

. court of the county in which such district
1s loceted, asking that such court call
an alection in such distrlet for the pur-~
pose of votlng for or against the levy of
the tax provlided for in the second sentsnce
of the first paragraph of Section 12 of
Artlcle X of the Constitution of Milassouri, '
it shall be the duty of the county court,

- upon the filing of such petition, to call
such elsction forthwith to be held within

- 20 days from the date of filing such -
petition,s & # W

The court, as we understand your question, is Rlanning
to call the election for the "general road district"™ which,
it 45 claimed, constitutes all territory in that county
except that which is. In spacial road districts.

The question here 1s "is there any territory in the
county in a goneral road district?" It seems to vbe conceded
in your letter that there l# some territory in the county not

. embraced in spscilal road distriets£ but according to your

lotter you do not think this territory ia in a general road
district because thers is no general or common road district
formed in the county as ls provided by Article 3, Chapter 46,
Re 54 Mo, 19390

‘Under Section 8514, Article 5, Chepter 46, Ri s. Mo,
1939, provisions for establishing common or general road
districts are as follows: ,

"The county courts of all counties, other
than those under township orpaniza%ion,
shall, during the month of January, 1918,
with the advice and assistance of the

- county highway engineer,; divide their

- ¢ounties into road districts, all to be

. numbered, of suitable and convenlent size,

- road mlleage and taxable property consldered.
- Said courts shall, during the month of
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January blennlally thereafter, have auth-~
- ority to change the boundarles of any
such road district as the best interest
' cf the public mey require.

: As to whether or not thﬁ oounty court has organized the
general or common road districts in the county would depend
upon what the record of the county court reveals, Withoub

ny record that the county court has followed the provisions
of sald Sectlon 8514 and organized or divided the county
into common road districts, we think you are corrsct In your
contention that there are no such districts, On the question
of the necessity of a record, we find that in the cnse of
Boatright vs. Saline County, 169 S.W. (2d) 371, the court
quoted and applied the principle that "% * ¥ a county court
may speak through 1ts records.# % % " For the purpose of
this opinlon, we are assuming that if any record of the
asction of the county court, wlth respect to dividing the
county into road dlstrizts, has been made that 1t was mada
prior to the adoption of the Constltution of 1945 and prior
to the repeal of Section 1990, R. S, Mo, 1939, vhich provided
~ that county courts werse courts of record.

You do not state in your letter whether or not the
county court has done anything by record or otherwise towards
organizing or recognizing the territory here in question as
a common road district, Of course, if there is any record of
the court which would indlcate the creation of such dlatrict
or districts and if the county court by its action has recog-
nized the district or districts as such; then we think the
district would be held to have been validly createds It
appsars from the cases that the courts have llberally con-
atrued actions of county courts or administrative bodies Iin
passing upon the acts of such bodies. In the case of Green-
field vs. Petby et al., 145 S.,W, (24) 367, 371, the court
applied the forsgolng principle in the following languages

"% %% It hes been sald meny times that
orders of boards or courts adminiatered

- by men not trained iIn the law must be
construed not strictly but according to
their 1ntent. # 3 A

If there is a record which tends to show that the county
court has attempted to dlvide the county into road districts
or even to maks o portion of the county into one distriot,
and If such record 1s incomplete, we think the court at this
tlme would have authority to make a nunc pro tunc entry ahow-
ing the facta.
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In the case of Farrls vs, Burchard, 262 Mo, 334, 342,

the court, in applying the foregolng principle, made the

following statement with respect to the statute of limita-
tions in making such orders:

M % ¢ No Statube of Limitations applies
to and bears the right of the court Lo put
in proper form at any time that which
appears from its records to have bhean
done and to have heen imperfectly or in-
formally recorded, 4 # 4

In-that case the court held that a nunc pro tunc entry
could be made to correct a rocord which had been made some
45 years prior thereto,

We also note from your letter that in support of your
contention that no distpict has been organized that no road
district has been numbered and no overseers have been appointed,
In regard to the point that the court has failsd to appoint
road overseers, we do not thinlk that would be conclusive on
the question. of whether or not the dlstrict has been orgen-
ized, On thise particular question, I find that the Attorney
General's Office In 1935 rendered sn oplnlon covering this
question. The opinlon 1s dated January 25, 1935, and addressed
to Mr, W, W, Crockett, Prosecuting Attorney of Ralls County,
and written by Mr, Edward H, Killer, Assistant Attorney General.
VWie are enclosing a copy of this opinion for your information,

Nor do we think that: the fallure to number the districts
would be conclusive on the question of whether or not the |
county had organized a common road district. In connectlon
wlth this thought, we are enclosing & copy of an oplnion to
Mr. E, H.s 8tark, Judge of the County Court of Miller County,
- dated Foebruary 1, 1944, holding that the counbty court might
form all of the common road districts into one district.,‘

CONCLUS :coH

From the foregoing, 1t i3 the opinion of this department
that Af there is no recodrd mede by the county court of the
dividing of the county into common road districts, that 1s
that portion of the county which 1s not in special road dis~
tricts, then thers would not be a "genseral road district" in
such county within the meaning of said Section 8529 of i, C.S H.B.

i
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No, 784, such as would authorlze the taxpayers in such terri-
tory to pstition the county court for the electlon to votse the
levy provided for in sald sectlon. ‘

Ve are further of the opinion that 1if the cownty court
has at some previous time taken any action towards dlviding
the county into common road districts or into one common
road diatrict, that is the terrifory outside of apeclal road
districte, and if there is any record which mlight tend %o
show such action that the county court can now by a nunc pro
tune entry make ite record conform to the facts, and 1f iIn
. such a casa the record reveals that a common road district
has been formed, then the voters and taxpayers in such dis-
“trict would be qualified to petition the county court for
the eéectibu authorizad by said Section 8529 of saild H.C.S,H.B.
No. 784, v : .

Respectfully submltted,

i - - . TYRE W, BURTON S
. Asslstant Attorney General

APPROVED $

7, B. TAYLOR
Attorney General
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