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In counties of third class, except counties
undgr]tewnship organization, treasurer not
entitled to one-half of one percent for dis-
bursing school money in addition to his regular
salary.

=

March'5, 1947, .~ i | 7 j

Mr. B. E. Ragland

Chief Clerk

State Auditor's Office
Jefferson City, Missouri

Dear Mr. Ragland: ~

Your letter of recent date asking for an opiniom of this
office reads as follows:

"House Bill No. 780, enacted by the 63rd
General Assembly, provides for the compen~
sation of county treasurers in counties of
the 3rd class, except counties under town-
stiip organization. - R

"Section 10400 of House Bill No. 494, enacted
by the 63rd General Assembly, provides in
part 'and the county treasurer shall be al-
lowed such compensation for hias services as
the county court may deem advisable, not to
exceed one-half of one per cent of all school
moneys disbursed by him, and to be pald out
of the county treasury.!

"We request your officlal opinion advising
us whether or not the county treasurers can
receive any compensation under provisions of
House Bill No. 494, in addition to compensation
provided for in House Bill No. 780." -

i

-

The question in your letter 1s, can the County Treasurer
receive, in addition to his compensation provided for in Heusze
Bill No. 780, Section 13800.3, additional fees as provided for
in House Bill No. 494, Section 10400, ' .
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Section 13800.3 of louse pill No, 780, passed by the 63rd
(General Assembly and approved Mareh 7, 1946, reads as follows!

"The county tremsurers in counties of the
third eclass of this State, except countles
under township organization, shall receive
for their sc¢rvices annually, to be pald out
of the county treasury in equal monthly ine
stallments ats the end of each month by a
warrant drawn by the county court upon the
county treasury, the following sums: In
countles having less than 7,500 inhabltants,
the sum of %1,300; in counties having more
-than 7,500 1nhabitants and less than 10,000
the sum of %1,400; in counties having mor
than 10,000 1nhabitants and not more than
- 12,500, the sum of §1,500; in counties having
more than 12,500 innabitants and not more than
15,000 the sum of {1,800 in countles having
more than 15,000 inhabitants and not more than
30,000, the sum of (42,2003 1In counties having
more than 20,000 inhabitants and not more than
25,000 the sum of 42,4003 in counties having
more than 25,000 inhabitants and not more than
50,000, the sum of 2,400; in counties having
more than 30,000 inhabitants but not more than
35,000, the sum of $2,750, in countles having
more than 35,000 inhabitanta but not more than
40,000, the sum of $3,200; and in countles
having more than 40 OOO inhabitants, the
sum of 43,500; provided, salaries set out
and prescribed in this section shall be
in lleu of any other or additional salaries,
fees, commissiong or emoluments of whatsoever
kind for county treasurers in all countiles
of this state to which this sectlon, by 1its
terms, applies, the prov}sions of any other
statute of this state to the contrary notwlithe
standing: Provided however that thls increase
in compensation shall not apply during their
preaent terms of office,"

Section 10400 of Houase 31111l No., 494, passed by the same
(leneral Assembly and approved March 25, 1946, rcads as follows:

"'he county treasurer in cach county shall
be the custodian of all moneys for school
purposes belonging to the different districts,
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until paid out on warrants duly issued by order
of the board of directors or to the treasurer
of some town, city or consolidated school dis-
trict, as luthorizod by this chapter, except
in countiez having adopted the township organ=-
ization law, in which counties the township
trustee shall be the custodian of all school
moneys belonging to the township, and be asub-
Ject to porresponding dutles as the county
treasurer; and said treasurer shall pay all
orders herctofore legelly drawn on township
clerks, and not paid by such township clerks,
out of the proper funds belonging to the
verious districts; and on his election, before
entering upon the dutles of his office, he
shall give a surety ocompany bond, with suffi-
clent security, in the probable amount of
school moneys that shall come into his hands,
payable to the State of Mlassourl, to be ap~-
proved by the county ecourt, and paid by the
county court out of the county common school
funds, conditioned for the faithful disburse-
ment, according to law, of all such moneys as
shall from time to time come into his hands)
and on the forfeiture of such bond it shall

be the duty of the county clerk to collect

the ssme for the use of the schools in the
various distriots. If such county clerk shall
negleot or refuse to prosecute, then any free-
holder may cause prossecution to he instituted,
It shall be the duty of the county court in no
case to permit the county treasurer to have in
his possession, at any one time, an amount

of school moneys over the amount of the
security available in the bond} and the

county treasurer shall be allowed such com=
pensation for his servioces as the county

court may deem advisable, not to exceed one- -
half of one pereent of all school moneys
disbursed by him, snd to bLe pald out of the
county treasury: FProvided that the ocounty
treasurer in any county of the third class

or fourth class may furnish either a personal
or sursety bond and in case a surety bond is
required by the county court in said county,
sald luroty bond shall be paid for by salad
oounhy. _

In order to reach a proper understanding of your question
eand solve the problem, it is necessary that we go back to the

-3




Mr_q D-Eg Raglmd

origin of what was Section 13800, R, 8. Missouri, as emended in
1941, and the elause in Bection 10400, Ry 8, Miasouri, 1939,
which permlts the county court to allow to the treasurer for
disbursing school moneys not to excecd one~helf of one per cent
of the amount dlsbursed, to be paid out of the county treasurys

The statute providing for the pay for the county treasurers
was fir&t enacted in 1855 (Laws of Hiasouri 1355, peage 525).
This law provided thati _

"He shell be allowed for his services under
this act, such oompanaatian 08 may be deemed
Just and-reaaonable.

; Thiu statute with slight emendment remained the 1aw of the
state until 1841, when 1t was repealed by the €lst General Assem-
bly,. Laws of Missouri 1941, page 534, The section as it was
before it was repealed read as followss O

"Unless otherwise provided by law, the
County Court shall allow the treasurer

for hls servlces under this artlicle such
compensation as may be deemed just and
reasonablo, and cause warrants to be drawn
therefor," 4

In 1941 the General Assembly for the firat time specitinally
fixed the amount to be paid county treasurers, and for all intents
and purposes the 1941 law is identlcal wlth ﬁouae Bill 780, because
it fixed the amounts and provided thabt such amounts would be in
lieu of all other addltlonal salarles, fees, comulsaions or emolu~
ments of whatsoever kilnd, the provisions of any other statute to
the ocontrary nathnithatanding. From a reading of the above history
it will be seen that the pay of the county treasurers as it now is
fixed came into exiatanoa in 1941,

‘'The section of tua law in House Bill 494 giving to the
county treesurer compensatlion for the disbursement of school moneys
first appeered in the law of this state in 1865, Laws of Missouri
1865, pege 170, This statute has been carried éown through the
years intact except that the percent that may be allowed haa been
changed from time to time,

The question is therefore presented whether a later laew whieh
1s intended to cover the entire fleld repeals by lmplication an
earlier law relating to the same subjeset matter when there 1s no
confliet or inconslstency between the two laws,

We belleve the rule 1- aptly stated in Menker v, Faulhsaber,
84 Mo, 430, 6 3, W, 372, 1.0, 439 and 440 as rollows:
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"¢ % 3 # The two statutes should be so cone
strued as that both may stand if posaible.
Repeals by implication are not favored by
the courta for cogent and sufficlent reasons
not necessary to repeat, and the prior law
is to be upheld irf the two acts may well
subslist together, & % % v & % & & & & &
L RCLIE S I I SR (O TN SRR S IR O LR A
In order that the latter shall operate a
repeal of the former, the twe acts must be
irreconcilably inconsistent, or it must
clearly appemr that the legislature intended
by the latter sct to prescribe the only ruie
that should govern in the cese provided for.
% % # #7  (Underscoring ours)

A"LJ

' What was said in Meriwether v, Love, 187 Wo. 5l4, 67 S.W.,
250, we belleve 18 especially spropos to the question in the
instant case when Judge Marshall said, l.e. 520

"The intention to repeal the old law and to
substitute a new and suffioclent system in
place of the old law 1s therefore perfectly
plain, It is argued, however, that thers
is ne necessary repugnaney between the old
and the new systems, that both can =tand
together, and therefore there 1s no repeal
by implicationj or, otherwise stated, that
the courta cen not imply an intention of
the leawmakers to repeal the old and leave
anly the new system. The answer to this

is afforded by the Act of 1897 itself, for
the lawmakers have lelt nothing to implica-
tion or to be inferred, as to their inten~
tione«they distinotly declare that the Act
of 1897 was enscted for the purpose of
'taking the place of statutes which falled
in thelr objleet.! # # & % i % % 3 3 « & #0
Underacoring ours)

- The statute under discussion in the case sbove, stated that
its purpose was to take the place of statutes which falled in
thelr objeet, House Bill #780 provides that the statute 1s to
take the place of all laws whioh relate to the sompensation or
fees of county treasurers. Therefore, we believe it 1s apparent
that House Blll #780 repealed all other laws relating to compene
sation of eounty treasurers and it is the sole stetutes to whish
gounty treasurere look in order to determine their pay.
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A question might arise as to the effect of the repeal and-
re~-enactment by the 63rd General Asassmbly in 1946 of the two
statutes under dlscussion, The title to House Blll No. 780
providas as follows: ‘

"AN ACT to provido for the compenaation

of eounty treasurers in counties of the
third class, except ecountles under towne
ship orgenization, and to repeal en act
of the Sixtyurirs% General Assembly, ap=
proved August 7, 1941, and found at pages
534 and 655 of the Laws of Missouri, 1941.%

The title to Houso Bill 494 reads as followsz

"AN AGT to repeal Section 10400, Artiole 2,
Chapter 72, relating to aehools and the

~ county treasurers and thelir dutles and bond
required as custodian of school moneys and
compensation for such services, and to enact
a new section in lieu thereof relating to
the same subject, to be known as Sectlon 10400."

"~ From & reading of the above two titles 1t willl be seen that
House Bills Nos. 780 and 494 merely ropqal and re~enact exlsting
laws,

A reading of the two bills discloses that the purpose of the
Legislature in repealing and re-enacting the acts was to amend
those scts, 1t will be noted that the provisions now under consid-
eration were left substantlially as they were before 1845. A8 to
the effect of the agtion of the 63rd Generel Assembly of 1945, we
bellieve the rule is aptly stated in the syllabue in the case of
¢ollins v. Twellman, 126 3, W, 24 231 wherein it 1s sald:

"Where twe conflleting statutes had been
repealed and re~enacted without substan-
tial change, fact that the: earlier statute,
as re~enacted, bscame effective subssquent to
effective date of act re-enacting the later

. of the two statutes was without effect, as
respects which of the atatutes was controlling.
Mo, St. Ann. Secs, 13097, 13767, pp. 4165,
6978.

Therefore, the only offect that the repeal and re-enactment
had ss to the provilionn now under'diacussion was to continue

the provisions as they were beforse such repeal and re~snactment,

‘!lew_'
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CONCLUSION

¢, therefore, is the opinion of this department that the
County Treasurer, in counties of the third class not under towne
ship orgenlzation, 1a only entitled to his salary as provided

for in Bection 13800.,3 of House Bill No, 780 of the Laws of 1945,
gnd iws not entitled to any compensation for dilsbursing the school
moneys a8 provided in Section 10400 of House Bill No. 494, Laws
of 19456,

Respectfully submitted

ARTHUR M. O'KLEFE
Assistant Aﬁtorney General

APPROVED

Jo E, TAYLOR

Attorney General
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