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o SHERIFFS: Author. .y asfﬁ\nservator of the p..ce is .ounty-wide,
‘ P and includes violation of city ordinance if it con-
stitutes an offense against the state. Allowed only
b such mileage as comes within Section 5, H.C.S.H.B.
No. 872. s
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Honorahle Hufe Scott

rrosecuting Jttorney
~tLone County
Galena, Meiouri

Dear oir:

This is in reply to vour letter dated february 23,
1947, Said letter reads in part as follows:

"lezge 26vise me as to tie law povern-
ine the followinpg situation as to tae
duty ana legal authority of tae Sheriif,

"The Village o7 Reeds Soring, 10 miles
from Czlena, incorvoratcu as a village,
hze an ordinance against drunkness. Cn
saturany ni-hts the city officers have
& 1ot ci trouble with men getting uruni,
The Sneriff of the lounty is called in
tc handle the drunks, They have no
city jail., The sheriff huis been talking
tne rrisoners to the County jail at
Cnlenz and locking tihen up for the night.
The only charge being tiie violation of
the villaze ordinance.

"“lease advise »: ag to whether or not
the Sheriff of the Sounty has any legal
right to take such action, or whether or
not he can lerally take the violators cut
of the town unc bring them to the county
jail an¢ lock tnem upe. also whether or
not ae could collect mileapre for such
trips.”

The problem prescnted involves t-e lerul rigat, or
guty and authority of tac sneriff of & county, and now
far that duty and authority extends as repgards a city or
town within the county and the enforcement of such city's
orginances.
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Section 13130, n.o. Lo. 1939, in part readas:

" .very sherifi shall be a conservator of

the pe.ce within his county, aca shall

cause ali offenders agalust law, in his
view, to enter into recognizance, with
gecurity, to keep the peace and to a@ppear

at the next term of the circuit court of

the county, and to commit to Jall in case

of failure to give such recognizance, % = »0

The casc of Utate ve Williame, 144 5... (2d) 98, 346 Fo. 1003,
was a quo warranto procecedlng by the state apalnct the Sheriff
of Jackson County to oust him frowr off'ice for neplect ol duty.
The cheriff contenced that he should not Le cusrged with the
failure of law enforcement in RKansas City as clarged, because
the duty to cnforce tnhe law there was upon tae metiopolitan
police dep:rtment. Thae court, in speaking of the county sheriff,
szid at l.c. 104:

*lie authority is county wlde. fHe ic not
restricted by municipal limits. For better
rrotection and for tie enforcement of local
ordinance the citics and towns have tneir
police departments or th.ir town marshals.
wven the state has its nighway patrol.

Still t..e authority of the sherili with ais
correlative duty remaine. 1t has become the
custom for tiae sheriff to leave local polic-
ing to local enforceuent off'icers but this
practice caunot alter his responsibllity
uncer the luw. Ussge cannot alter tue law,
United Stotss v, lieDaniel, 7 Pet. 1, O L.

e 587. It is sell evicvert that a custom

or usage repugnant to the oxpress provision
of 2 statute is void. A policemwan 1s an
officer whose duties have been, for local
convenience, carved out oi the old duties

of constable, and the constables were always
part of the genoral force at the disposal of
the sheriff. There is no division of authority
into those of tae sherifi and the police. iazch
is a conservator of tihe peace possessiip scch
power =8 the statutes authorize. Jee Vickers
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on Police Officers. 1In every county there are
a number of peace officers of varying authority.
They and tac sheriff must work in harmony. In
the larger communities where dense population
has increased tihe hardship of proper law en=-
forcemnent police departments have developed
scientific methods of cri.e detection and pre=-
vention. Larger means, and a greater number of
men are available to & local police department
than to the county sheriff. [lethods of rapid
communication and transit are provided. Under
these circumstances the sheriff may leusve local
enforcemnent in local hands, but only so long as
reasonable efforts in good faith are m:de to
enforce the law."

If the act complained of is an offense zpgainst the state
as well as tne city, in view of ti.e above quoted authority,
it would appear that the Sheriff of Stone County 1is responsible
as the conservator of peace in tne entire county, including the
villape of lteeds Spring, anc this responsibility is not altered
by the fact that Reeds Suring may have enacted city ordinances
for its local police enforcement, Arrests for drunkenness, if
such drunkenness constitutes any offense against the state, would
be within the authority and duty of the county sheriff.

If such arrests were made for offenses against the state,
and it was the duty ol the sheriff as conservator of the peace
to make such arrests, he, nevertheless, would rot be entitled to
collect mileage for the trips unless he could qualifly under Sec-
tion 5 of House Committee Substitute for House Bill lo. 872, infra.
Sald Bill Mo. 872, passed by the 63rd CGeneral Assembly, which becane
effective July 1, 1946, provides for the salary and compensation of
sheriffs in counties of the fourth class, which would be aprplicable
to the Sheriff of Stone County. This County was listed &s having
in 1940 a population of 11,300. Section 1 of said Bill No. 272 in
part provides:

"The sheriff in counties of the fourth class

shall receive annually for his olficial services
in connection with the investigation, arrest,
prosecution, custody, care, feeding, commitment
and transportation of persons accuscd of or con-
victed of a criminal offense, tne following sums:
¥ =« % % in counties having a population of 10,CCGO
and less than 11,500 the sum of ;17300; in counties
having a population of 11,500 and less than 13,000
the sum of ..1900; * * # % ¥
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Section 5 of said Bill No. 372 provides:

"In addition to the salary provided in
Section 1 of this act, the county court
snall alow the sheriffs and their deputies,
payable at the end of each month out of the
county treasury, actual and necessary ex-
renses Tor each mile traveled in serving
warrants or any other eriminal jprocess not
to exceed five cents per mile.” -

The provisions of the bill as (o mileage seem clear of construction.
Section 1 provides for the salaries, depending on population of the
county, and says the sheriff shall receive such salary for his
official services in connection with the investigation, arrest,
prosecution, custody, care, feeding, commitment and transportation
of persons accused of or convicted of a crimincl offense. The only
reference to reimbursement for mileage expensc incurred in the
carrying out of these official duties is Section 5, which provides
for payment of actual and necessary expenses for each mile traveled
in serving warrants or any other criminal process not to exceed
five cents per mile. The case of Maxwell v. Andrew County, 146
S.We (2d) 621, 347 Mo. 156, involves the question of alleged over-
payment of expenses to the Sherifi of indrew County. The statutes
relating to sheriffs at that time provided for certain fees as
payment for their services, anc & mileage allowance (similar to
Section 5 of 5111 No., 372), which provided ten cents "for each

wile actually traveled in serving any venire sumrons, writ,
subpoena, or other order of court, when served more than five

miles froam the place where the court is held * % %," The court,

in the Max:ell case, supra, said at l.c. 625:

"But our statutes do not provide any com-
pensation for the work which the zheriff
may have to do in thus preserving the pub-
lic peace. OSections 11791, 11792, R.3.%.
1929, ko, 8t. Ann. Sections 11791, 11792,
np. 7014, 7017. They do provide that the
sheriff in executing & warrant placed in
his hands by a court or magistrate shall
be allowed certain fecs and mileage, but
in performing his c¢uty as & conservator
of the peace and in detecting and appre=-
hending without warrsnt, as he =ay in
certain cases, persons pullty of crime,.
he is not by statute allowed compensation.
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"It is well estadbiished law that the rigit
of a public officer to .Le compensated by
salary or fees for tue perioruance ol duties
imposed on him 2y law <oes not rest upon any
theory oi contract, express or implied, bhut
is purely a creature ol the statute. * = *
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"The statutes regulating the compensation of
sheriffs expressly provide for the payment

of milleage in certain cases. or exaiple,
such provision is made when the ofl'icer is
cervin: subpocenas or writs or transpoxting

a prisoner to the penitentiary. The specifica-
tion in the statute of instances wlen nileage
is to 7e paid and money lawfully be received
by the sheriff constitutes an implicd prohibi-
tion upon its collection in other instances.
Farticularly is this true when we consider tlie
provisions of Section 11793, specifically
limitine the compensation to be received by
sheriffs,"

It may be that an act cnich constitutes an offense against
a city ordinance ic not zn offense arzainst the state. is was

stateu by

the Supreme Court of Tennessee in O'Haver v. Fontgomery,

111 Dulie 1{-5-19. loC. hSC!

"The word 'misdemeanor,' as employed in
statutes conferring power upon municipal
corporations, is not wholly synonymwous
with the same term as used at common law,
or in general statutes defining offenscs
against the state of a grade less than
felony, but has a .wo0ve restricted wecniug,
belnz limited to offenses against the
smaller local government. Howcver, it wmay
happen, anc often does happen, thet an
oiffense against tie city may also be an
offense against the state, and both juris-
dictions may punish (Greenwoou v. State,

¢ Baxt. 567, 573, 574, 32 Am. Rep. 539;
State v. Mason, 3 Lea, 649; Ogaen v. Madi-
son, 111 %is. 413, 87 N.&4. 568, 55 L.R.4.
5065; but there are many offenses againct
municipalities which are not offenses
against the state, #nc which the legisla-
tive bodies of municipal corporations are
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authorised to define and declare by ordi=-
nance #* = % F * %= ¥ F £ {4 & N o X% A L

IC the act in cuestlon falls in such catesory, it is the duty
of tne local officials to enforce the ordinance. If such be
the case, the enforcement of such ordinance wou'ld not be one
of the officlal services wiich the sih-riff is called upon to
perform. However, by Section 7300, ... 0. 1939, it may be
the sheriff's inty to accept such offenders iu tlie county jail.
Sald Section 7306C of Chapter 38, wiaicn are niscellaueous pro-
visions applicable to «ll cities, towns and villages, provides:

"Il any city as in thls chapter provided

for have no suitable and saife place of con-
finement, the cefendant muy bLe comaitted to
the common jaill of the county by tuae mayor

or police judge of suen city, and it shall

be tae duty of the sheriff, ujon the receipt
of a warrznt of commitment from: the mayor or
police judge, if ne have room, to receive

and saroly keep such prisoner until discharged
by cue process oi law. ouca city shall pay
tie board of such prisoner at ths sawe rate as
may now or hereafter be allowed by law to such
sieriff for the keeping of other prisoners in
his custoay.”

CONCLUCIUNN

It ie, Lherefore, the opinion of thic department that, if
the act complained of is an oifense apainst botn tihe municipal
ordinance and the state; it is the duty of the sheriff to act
as conservator of the peace within his county, as provided for
in Seetion 13130, L., Mol 1039, In making arreste &s such
congervator of the peace, the sherili ig not cntitled to mileape
unless he comes within the provisions of Section 5 of HeCeSH.B.
No. 872, supra. If the offense ic one againet the local ordinance
only, and mot tiie state, it i: not the county sheriff's duty to
enforce such ordinance, but the offender uay bLe committed to tae
county jail under the provisions of Section 7300, N.S5. Fo. 1939,
supra.

nes;pectiully suliaitted,

wme Co OCCITUILI
ATPROVED: nsslistant .ittorney General

J . 'u. f-‘\gj.ib‘i

Attorney General

WCCe: Lt




