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COURT iiEPOH'j1~f\S : I n circuits wh ere t here nre cot,nt i e s wi t l.: more than 
forty - five thous£_nd inhD.b i te.nts the cour t re oorte1~ 

is not e r: t it l ed to hotel &nd trE'.veling e~~penses . 

May 15, 1947 

Honorable Louie H, Schul.t 
Judge, 38th 1udic1al Circuit 
Caruthersville, Missouri 

Dear Sirz 
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Receipt is acknowledged or your letter requesting an 
·official opinion which readat 

"I would like to have your opinion on 
the tollowirig question& 

•section 13347 provide• that everr 
official court reporter of' a circuit 
or a criminal court in counties having 
torty-five thousand inhabitants and 

. lees ahall be allow•d* ,* * necessary 
hotel and traveling expenses while 
attending * ~ *court at any place in 
the circuit in which he ia appointed, 
other than the plac• or hie r eaidenoe 
therein, eto. 

"The ~th Judicial Circu1 t i• composed 
of two counties, one having ove~ 45•000 
inhabitant• (P.emiacot 46,857) and one 
having leaa than 45,000 inhabitants 
(New Madri~ 39,787). 

"The Supreme Court in Woodside TS County, 
308 rlo. 227, 2'71 SVf 766 held that where 
each county ,in the circuit had a population 
ot leas than 45,000 inhabitants, ,the court 
reporter was entitled to his expenses in 
attending court. 

•would the court reporter of thia circuit 
be entitled to hia expenses from New Madrid 
CountyT 
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"And further would he be entitled to such 
expenaea it he lived in New Madrid Couz:ity. 
The reporter tor this circuit lives in Port­
ageville, New Madrid County, which ia some 
twenty (20) miles from the town of New 
Madrid wherein circuit court ia held, would 
he therefore be entitled to his expenses 
(mileage) in going from Portageville to New 
Madrid and rettirn, since hia residence is 
in that county.• 

In reading ;your request we observe two questions to be 
answered a 

I. 

Kay the official court reporter of the ~th Judicial 
Circuit, composed of Pem1acot County with a population ot . 
461 857 inhabitanta and New Madrid County with a population of 
~9,787 inhabitants, be reimbursed tor sums of money actually 
expended tor neoeesar:r hotel and traveling expenses while 
engaged 1n attending or traveling to and from any regular, 
special ar adjourned term of court at any place in the circuit! 

II. 

When circuit court ia held in New Madrid County, the county 
in which the court report•r resides, would he be entitled. to 
traveling expenses in going to the town of New Madrid where 
court is held trom his home at Portageville and returnf 

Section 1~347, R. S. Mo. 1939, provides for allowances ot 
hotel and traveling expenses incurred under the aforementioned 
conditions and reada as followaa 

"Every official court reporter of a circuit 
or a criminal court in countie• having .forty­
five thousand inhabitants and leas shall be 
allowed and paid all suma ot money actuallT 
expended only in necessary hotel and traveling 
expenses while engaged in attending any reg• 
ular~ special or .adjourned term of court at 
any place 1n the circuit in which he ia 
appointed, other t~n ~he place of his 
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residence therein~ or while engaged 
in going to and from any such place . 
for the purpose of attending such terms 
of court. Such moneys shall be paid 
out of the county treasuries of the 
respective counties in said district in 
proporti.on to their r espective popul- · 
ations." 

The leading case construing the above section is Woodside 
v. Dent CountJr, 271 s. w. 766, 308 Mo. 227. In that case the 
question i nvolved was whether or not under Section 12674, R. s. 
Mo. 1919, the court reporter of the 19th Judicial Circuit was 
entitled to be reimbursed for money actually expended for hotel 
and traveling expenses while engaged in attending court in the 

· counties of the circuit other than h is residence. 'I'he 19th 
Judicial circuit was compo11ed of six counties having a total 
population of 871 959 but no county had a population in excess or 
451 000. In holding that the court reporter was entitled to such 
reimbursement the Supreme Court en bane said at s. VI . l.c. 767: 

" 'l'ha only question presented is whether 
court reporters i n circuits hs.ving .s. 
total population of over 60,000, and 
where ea ch of the counties in the circuit 
has lass than 46,000 inhablts.nts, are 
entitled to expenses provided by section 
12674 , R. ~j . ·1919, in acldi tion t o s B.la.ry. 
The soction readsz 

·· •s ection 126 74 . AlloVIed actual 
expenses attendinG cotwt.-­
Every .of'ficial court reporter of 
a circuit or a criminal court in 
counties l~ving forty•five t hous­
sand inhttbi tants snd less shall 
be allowed and· paid all sums of 
money actually expended only in 
necessary hotel and traveling 
expense$ while ene;aged in.attending 
any r egular, special or adjourned 
term of court a.t any place in the 
circuit in which he is appointed, 
other than the place of his residence 
t :herein, or while eng£,ged in going 
to and from any such place for the 
purpose of attending such terms of 
court . Suet . r:t cr ... ays shall be paid 
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out o.f the county treasuries of the 
respective counties in said district 
in proportion to their r e spective 
populationa, Lawa 1919- p. 7l~.t 

•The above section applies only to cir• 
cuita consisting or two or more .counties. 
The manner of apportionment and payment of 
this expense by the respective counties 
prescribed in the laat sentence or .the 
law indicatea this intent beyond a per­
adventure. In no s£ch circu}t 1a there 
now, or was ther! a the time the law 
waa aaa d a c t havl more thin 
-& . b tan a onae uent 
··a :S · ;e ar •••, an no go reaaon 
ap~ar::;IYliy the plain, tmamb1guoua 
terma or the statute should not 'be given 
a literal construction, and held to apply 
t o &very official court reporter of a 
circuit court 1n counties having 45,000 
inhabitants and leas. Appellant waa a 
resident or Dent county w1 thin the . 
judicial circuit for which he was the 
duly appointed, qualified and acting 
o.ffiei.al: cour·t re})orter. Circuit court 
was held ~ every county in this circuit, 
and every county in the circuit had leaa 
than 45-000 inhabitanta, though the total 
population or the · circuit was more than 
60,000. The facta in appellant's ease 
clearly bring him within the purview or 
sections 12670 and 12674, R. s. 1919, 
and he was entitled to recover the .full 
amoUnt sought •* * * •• (Emphasis our a.) 

~ · · 

'rhe principal diffeHnee in the .facta of the Woodside caae 
tram the aituation presented in your f irst question is that in 
the Woodside case there was not a eoun ty in the circuit w1 th a 
population 01'er 45-000, while 1n the aituation presented, one 
county 1n the circuit (Pe~acot) doea .h.ave a population exceeding 
45.000. This factual difference, we believe, 1a. in view or. the 
language appearing in the Woodside ease, a ver'y important one 
to consider in determining the application of Sect1on· l~7. supra. 

The court in the Woodside caae did not directly rule on the 
question of whether or not Section 12674, R. s. Mo~ 1919, which 
ia identical to Section 13347, supra, would have entitled the 
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court reporter to receive hotel and tr£lVeling expenses ha.d one or 
tho com1tiee of the eircui t hac. a population exceeding 45,000 
inhabitants. However, in r eading the decision of the court it 
becomes apparent that the court wished to emphfteize the fact 
that no coi.mty in the circuit had more than 451 000 inhabitants, 
and we believe the court even indicated that its decision mi ght 
have been different had one or more of the counties within. the 
circuit had r.1oro than 45,000 inhabitants for it said, 11in no 
such circuit is there now 1 or \"'a~ there at t he time the law 'lvas 
passed, a OOWlt;;r having more than 451 000 inhnbi tnnts. Consequently 
no hardship arises. * ~~ of~." The converse of this statement ·would 
be that there would have been a. hardsr~p existing had one or 
!;lore countieo of the circuit had a population exceeding 45,000. 

T'.ne latter portion of the section being cons trued in the 
Woodside case, which is als~ tho same as appears iri Section 
13347, su:::)ra., provides that the moneys allowed the court r eporter 
for hotel and traveling expenses "shall be paid out of the · · 
county treasuries of the respective cotL~tios in said diatrict 
in proportion to their respective populations." In this pro­
vision of the statute we believe that the Legislatur~ has used 
the vmrd "district" synonymously \rlth the word "circuit" 1 e.nd 
that it vras intended that the moneys for hotel and tro.veling 
expenses would be ·paid by the respective counties of the cir­
cuit in proportion to their re ~pective populations. In other 
words all of the counti es of a. c ircuit are bound by the sta tute 
to pay their proportionate share of all the hotel ·and tr>aveling 
expenses to v1hich the court reporter is duly ontltled. Tho 
liability of each county f ar its proportionate share is clor~ 
when no county in the circuit has more than 45,000 inhabitants, 
but such clarity .vanishes when confronted with a situation such 
as ... :t;4E) ,9.nse at hand. · 

\'Je ascertnin i .n re adin[; the first part of the otatute that 
tho Legislature has limited the liability of counties for any 
hotel and traveling e xpenses incurred by the court reporter to 
only those counties having 45,000 iM.abitants or less. Therefore, 
in a. circuit such as the 38th Judicial Circuit, Pemiscot County, 
which has more than 451 000 inhabi ta.nts, v1ould not be liable for 
any portion of the hotel ~~d traveling expenses incurred by the 
court reporter, at the same time 1Tew Madrid. county, which a.t most 
would only be liable for a porportionate share, could not be 
assessed for the full s.mount of such expenses. The statute in 
question when appli cable, certainly contemplates that the court 
reporter· should be paid in fv~l for hotel and traveling expenses 
to which he is duly entitled, o.nd the last a~ntence of the sta t ute 
clearly shovts that the Legislature intended that all counties of 
a circuit would be liable f or a proportionate part of such expenses, 
but it is our notion t hat such liab.ility dependa ' upon the counties 
comprising the circuit having no more than, 45,000 inhabitants.-
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Consequently we are persuaded to the view that Section 
13M7 supra, doea apply to a o1rcu1 t in which one or more coun• 
tiel therein have more than 45.000 inhabitants, and if auch ia · 

·the ca•e, the court reporter would suffer the hardship. which •• 
believe that the court waa m1nd.f'Ul. or in the Woodside ease, or 
not being entitled to hotel and traveling expenaes. 

There.fo.re,. in answer to your f1~at question •• are constrained 
to hold that the ot£1e1al court reporter or the. 38th JUdicial 
C1rouit cannot be reimbursed Eor hotel and traveling expenaea 
incurred while engaged 1.n attend1ng or travellng to and .trom any 
regul.r, special or adjourne4 t•rm of court at any pl·ace 1n the 
c1reu1t. 

At th1a time we would like to point out that the only coun­
ties ether than Pem1a.cot County which haYe a populat1 on ln ex.eea a 
of 451 000 are J'aekaon, st. Louia, Buchanan, Greene and Jasper, 

· and each or these countiea oomp2'iae a separate judicial circuit. 
The 38th .J'ud1o1al Circuit. which includea Pemiacot County,. ia 
composed of only two counties. Undoubtedly one reaaon tor thia 
ia that Pemiacot County~· not ·nearlJ eo large as the counties 
aforementioned eo as to ~onatitute it a single judicial circuit. 
Although we believe that ~Section 13347 # eupra, hae no applic•. 
ati on to the 38th J"udi cilQ. Ciroui t 1 .1 t can be read1l7 eeen that 

.it would apply- to the gr-lat majority of the circuits throughout 
the State, e.nd the court ireporters in such circuits wou,ld be 
entitled to reimbursemen' for hotel and ·travel!ng expense• under 
the eondi tiona set forth '! in the statute. 

. ! 

The answering of rmir first question in the negative, we 
believe• also answers yot· second question in that we have con­
cluded that the court re orter of the 39th Judicial Circuit would 
not be entitled to reimb; Mmenta for traveling expen•ea incurred 
while traveling to or fr~. an,- term Of court. How•ver, we also 
believe that the words "cfther than the place of hie residence 
therein•; as used 1n the iatatute, baa reference to the count7 in 
wh1 ch the court reporter 1imay reside and not to hi a actual. ... place 
ot. abode., 'lo pay the co\trt reporter for mileage traveled 1th1l.e 
going from hia home to tile courthouse and return.- both being 
within the 8ame county, 1ifould 1n fact be .Paying h1m for traTellng 
to and rPam work. We do tnot believe that such traYel would be 
neceesarilJ pe·rtormecl in ~the publlc service or in an ott1e1al 
capacity eo ae to allow ~eimburaement for expenses incurred aa 
contemplate4 by the statute. 

What. if the court .reporter only lived a mile or two beyond 
the c1 ty .11m1 ta of New Kadrid11 would he be ent1 tled to mileage. 
for going to and r.rom work when court · was being held in New 
Madrid! Vie think not. 
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I:r.. the case .of' United i:>tates v. Shields, 153 u. :.:>. 88, 14 
Sup~ Ct. 735, the question involved was vrhether or not the 
Uni;ced Gtates District ltttorne~~ was entitled to mileage while 
goine to a...11d from his home on weekends. i 1he place where court 
was beint; held was 58 r:1iles from his home. rl"'l1e court in ruling 
that he was not entitled to such mileage said the followint; at 
s. c. l.c. 736: 

ttThe only question now invo.lved in· the 
case is whether such an officer, whose 
place of' abode is st a distance from tLe 
place at v1hich court is held, is entitled 
to mileage for trfwel in goin[; to his 
home every Saturday, nnd in returning to 
the plnce of holding court the following 
Monday morning, during the continuous 
session of the court. 

"The appellee relies in support of his 
claim fm~ :mileage, and in affirmance of 
the j udgnwn t be lov;, on tho. t part of 
section 824, Hev. st., which provides: 
'For traveli:nc:; from the place of his 
abode to the I>lace of holdinc: s.ny court 
of the United States in his district, 
01 ... to the plnce of a.n~r ex.v.::;1irw.tion be-
fore a judge or cor;ndssioner, of a. person 
charged with crime, ten cents a mile for 
going and ten cents a mile for returning.' 

"This provision of section 824 he.s been 
modified by section 7 of the act of Peb,:ruary 
22; 18751 Su-pp. Rev. St. 66 1 which, in 
respect to mileage for attorneys, marshals, 
s.:nd clerks, enacts thnt 'from and after the 
first day of January 18751 no such officer 
or person shall become entitled to any 
allowance for :mileage or travel not a.ctually 
and necessarily performed under the pro­
visions of existing lc-~.w. • 

"1'hi s being the provision of law in force as 
to mileage during the period covered by the 
claim of the appellee, can it be properly 
said that going to his home on Suturday 
afternoon and returning the :Monday morning 
following was truvel 'actually and necess­
arily performed?' It certainly ca.nnot be· 
held to be travel necessarily performed in 

.. 
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the public service. l.!ileage all owed 
t o public officials involves t he i dea 
that the travel is performed in the 
public service, or ·i n an official ca­
pacity. <£be appellee lived a t Canton, 
Ohio , ·58 miles from Cleveland, where 
the court was held; and he made t he 
j ourney to tm d from his h ome once a 
week, for the r m•pose of . s pending 
Sunday with his family ~ If he is 
entitled to mileage for each one of 
t hese t rips made duri~S the uninterrupted 
session of the court, i t i s difficu.lt . 
to see upon what principle he would not 
be entitled to mileage fDr a daily t rip 
of that sort, which woul d enable him to 
spend each ni ght of the week at home, 
Suppose that h is place of abode had been 
10,15 , 20 cr 25 miles f r om Clev~land, and 
i n s tead of going home Saturday afternoon, 
and returning. Monday morning, he had made 
t he trip to his pl ace of residence each 
afternoon of the court week, and returned 
t he following morning . Coul d it be held 
thet it was the true intent and meaning 
of c~mgress. t hat he should. be allowed 
Ii1ilea.ge for t hese daily t rips? · We think, 
clearly, not. Section 824, £nd the above­
quoted act of Febr uary 22 , 1875, will not 
admit of' a construction which v1o~ld give­
t he right to mileage under such circum­
stances~ There is, in principle, no · 
essential diffel"en ce between the claim 
for mileage on a daily · trip to and from 
t he officer's home. and a weekly trip. 
when performed .for h is own pl easure and 
convenience so a s to s pend Sunday at home. 
The t r avel whether made da.il or .,.,reekl 
can.l"lot be said to have been made n the 
character of a public offi cial, or In the 
performance of a public service, but 
merely in a priva te a nd unofficial cap-
acity, N (Empha.sis ours.) 

In view of the foregoing we do not beli eve the.t the court 
r eporter wou ld be entitled to r ei mbursement for tre.veling expen­
ses incurred whi le traveling from Portageville to Kew Madrid 
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md return during the time thl!lt court is being held in New Madrid. 

COI-TCLUSIO:N 

It is, therefore, the opi:n.ion of this department that in a 
Judicial Circuit wherein a counts· or conntles have more than 
45,000 inhabitants, section 13347, R. s. Mo. 1939 does not apply 
·and the official court reporter of such circuit would not be 
entitled to reimbursement for sums of money expended for necessary 
hotel and travel expenses while engaged in attending or traveling 
to and from any regular, special or adjourned term of court at-
&ly place in the circuit. Nor in any event wotud the court reporter 
be entitled to traveling expanses for going from his home to the 
place where court was being held and return where both are in 
the san1e county. 

APPROVUD: 

J. :.:::. TAYLOR 
Attorney General 

.RFT :lJ'lW 

Respectfully submittsd, 

RICHARD I 1
'. TEOIIPSOJI:r 

Assistant Attorney General 
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