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COURT DEPORTHEES: In circuits where there are countles wit
forty~-five thousend inhsobitents the cou
is not ertitled to hotel and tresveling
May 15, 1947 FI
A

Honoreble Louis H, Schult
Judge, 38th Judicial Circult
Caruthersville, Missourl

Dear Sir:

Recelpt is acknowledged of your letter requesting an
official opiniocn which resdss

"I would like to have your opinion on
the following question:

"Section 13347 provides that every
official court reporter of a circuit
or & criminal court in counties having
forty-five thousand inhebitants and
~less shall be allowed#* * ¥ necessary
hotel and traveling expenses while
attending # # #court st any place in
the circuit in which he 1s appointed,

other than the place of his residencs
therein, ete,

“The 38th Judieial Circuit is composed
of two counties, one having over 45,000
inhabitants {Pemlscot 46,857) and one
having less than 45,000 inhebltants
(New Medriu 39,787).

"The Supreme Court in Woodslde vs County,
308 Mo, 227, 271 SV 766 held that where
each county in the circuit had a population
of less than 45,000 inhebltents, the court
reporter was entitled to hie expenses in
attending court.

"Would the court reporter of this circult
be entitled to his expenses from Kew Madrid
County? ' '
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"And further would he be entitled to such
expenses if he lived in New Madrid County,
The reporter for thias circult lives in Port-
ageville, New Madrid County, which is some
twenty (20) miles from the town of New
Madrid wherein circuit court is held, would
he therefore be entitled to his expensmes
(mileage) in going from Portageville to New
Medrid and return, since his residence 1s

in thet county.”

In reading your redquest we obsafva two questions to be
answered;

I.

May the officiel court reporter of the 38th Judicial
Circult, composed of Pemiscot County with a population of
46,857 inhabitants and New Madrid County with e population of
39,787 inhabitants, be reimbursed for sums of money actually
expended for necessary hotel and treveling expenses while
engaged in attending or traveling to and from any regular,
special or adjourned term of court at any place in the circult?

II.

When circult court is held in New Madrid County, the county
in which the court reporter resides, would he be entitled to
traveling expenses in going to the town of New Madrid where
court 1s held from his home at Portageville and return?

Section 13347, R. S. Mo. 1939, provides for allowances of
hotel and traveling expenses incurred under the aforsmentioned
conditions and reads as followsa:

"Every officiel court reporter of a circult

or a criminal court in counties heving forty-
five thousand inhsbitants and less shall be
allowed znd peid all sums of money actually
expended only in necessary hotel and traveling
expenses while engaged in attending any reg-
ular, special or adjourned term of court at
any place in the circult in which he 1is
appointed, other than the place of his
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residence therein, or while engaged

in golng to and from any such place

for the purpose of attending such terms

of court. 3Such moneys shall be pald

out of the ccunty tressurles of the

respective counties In =ald district in

proportion to thelr respective popul=-

ations." i

The leading case construing the above section 1s Toodslde

v. Dent County, 271 3. W 766, 308 lic. 227. In thet case the
guestion involved was whether or not under Section 12674, R. S.
Mo. 1919, the court reporter of the 19th Judiclal Circuit was
entitled to be reimbursed for monsy actually expended for hotel
end traveling expenses while engaged in attending court in the
countles of the circult other than Lls residence. The 19th
Judicial circuit was composed of six counties having a total
population of 87,939 but no county had a population in excess of
45,000, In holding that the court reporter was entitled to such
reimbursement the Supreme Court en banc sald at S. W. l.c. 767:

"?he only question presented is whether
court reportars in circuits heving &
total population of over 50,000, and
where sach of the countlies in the clrcuit
has less than 45,000 inhablitants, sre
entitled Lo exvensaes provided by section
125674, R. 3.°'1219, 1n addition to =salery.
The soctlion readst

'Section 12674. ALllowed actusl
expenses sttendling court .==

Every officlal court reporter of

a circuit or a criminal court in
counties having forty-five thous-
sand inhsbitants snd less shall

be wllowed and pald 21l sums of
noney actually expended only 1In
necessary hotel and traveling
expenses whlle engaged 1n sttending
any regular, special or adjcurned
term of court at any place in the
circuit in which he 1s appointed,
octher than the place of his residence
therein, or while engeged in going
to and from asny such place for the
purpose of attending such terms of
court. Such ncrsys shall be paid
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out of the county treasuries of the
respective counties in said district
in proportion to their respective
populations. Laws 1919, p. 713,¢

"The above section applies only to cir=
cults consisting of two or more counties,
The manner of apportionment and payment of
this expense by the respective counties
prescribed in the laat sentence of the

law indicates this intent beyond a per~

adventure. In no s%cg circuilt 1is there
now, or was there st t time 8 law

terms of the statute should not be given
& litersl construction, and held to apply
to every offlicial court reporter of a
circuilt court in counties having 45,000
inhabitants and lsss., Appellant was a
resldent of Dent county within the
judiecial cireult for which he was the
duly appointed, qualified and acting
offieial court reporter. Cireuit court
was held in svery county in this circuit,
and every county in the circuit hed less
than 45,000 inhabitants, though the total
population of the. circuit was more then
60,000, The facts in asppellent's case
clesrly bring him within the purview of
sections 12670 and 12674, R. S. 1919,

end he was sntitled to recover the full
amount sought.® # # #" (Emphasis ours.)

The principal difference in the factas of the Woodside case
from the slitustion presented in your first question is that in
the Woodside case there was not a county in the circuit with a
population over 45,000, while in the situation presented, one
ecounty in the ecircuit (Pamiacot) does have & population exceeding
45,000, This factual difference, we believe, is, in view of the
language appearing In the Woodside case, a very important one
to consider in determining the application of Section 13347, supra.

The court in the loodside case did not directly rule on the
question of whether or not Section 12674, R. S. Mo, 1919, which
is identical to Section 13347, supra, would have entitled the
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court reporter to receive hotel and travellng expenses had one of
the countles of the clrcuit had = population exceeding 45,000
Inhabltants. However, in reading the declsion of the court it
becomes apparent that the court wished to emphasize the fect

that no county in the circuit had more then 45,000 inhsbitants,
and we belleve the court aeven indicated that its declsion might
have been different had one or more of the counties within the
circult had more than 45,000 inhabitants for it sald, "in no

such circult 1s there now, or wns thore at the time the law was
passed, & county having more than 45,000 l1nhebitants, Conseguently
no hardship arises # 3 #," The converse of this statoment would
ke that there would have been a herdship existing hed one or

uore counties of the clreult had a populatlon exececding 45,000,

The latter portion of the section belng construed in the

Woodslide case, which is also the same as appesrs in Sectlon
13347, sunra, provides that the moneys allowed the court reporter
for hotel and traveling expenses "shall be paid out of the
county trcasurles of the respective countles in seld digtrict
in proportion to their respective populations." In this rro-
vision of the statute we belleve that the Leglslature has used
the word "dlstrict" synonymously with the word "cilroult", end
that 1t was Intended that the moneys for hotel and travellng
expenses would be pald by the respectlve counties of the clr-
cult 1n proportion to their roapective populatlions. In other
words all of the countles of a clrcult are bound by the statute
to pay thelr proportionate share of all the hotel and traveling
expenyes to which the court reporter is duly entltled. The
liability of each county for 1ts proportlonate sheare 1s cloer
when no county In the clrecult has nore than 45,000 lnhebitants,
but such clarity venishes when confronted with a situetion such
as_the case at hand,

We ascertain in roading the first part of the statute that
the Leglslature has limited the 1labllity of countles for any
hotel and travellng e :mpenses incurred by the court reporter to
only those countles having 45,000 inhebitants or less, Therefore,
in a clrcult such as the 38th Judiclal Circult, Pemlscot County,
which has more then 45,000 inhebitants, would not be lleble for
any portion of the hotel and traveling expenses incurred by the
court reporter, at the sameo time New Madrld county, which at most
would only be liable for a porporticnate share, could not be
assessed for the full amount of such expenses, The statute in
questlion whon applicable, cortainly contemplates that the court
reporter should be pald in full for hotel and travellng oxpenses
to which he is duly entitled, and the last sgntence of the stetute
clearly shows that the Leglslature ilntended that all counties of
a circult would be liable for & proportionate part of such experises,
but 1t is our notion that such liebility depends upon the counties
comprising the clrecult having no more than 45,000 inhabltants,.

R Tt Tmmwas T emrmemsmmuaTe .,
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Conssquently we are persuadsd to the view that Section
13347, suprs, does spply to a circuit in which one or more coun=-
ties therein have more than 45,000 inhegbitants, and i1f such is

"the case, the court reporter would suffer the harﬂship, which we

believs that the court was mindful of in the Woodside case, of
not being entitled to hotel and traveling expenses,

Therefore, in answer to your first gquestion we arse constrained
to held that the officisl court reporter of the 38th Judiclal
Cireuit cannot bs reimbursed for hotel and traveling sxpenses
incurred while engaged in sttending or traveling tec and from eany
regulsr, special or adjourned term of court at any place in the
eirecult,

At this time we would like to polnt out that the only coun-
ties other than Pemiscot County which have a population in exceas
of 45,000 are Jackson, St. Louls, Buchanan, (Greene and Jasper,
and each of these countles comprise a separate Judieial cirecult.
The 38th Judleial Circuit, which Iincludeas Femiscot County, is
conposed of only two countles., Undoubtedly one reason for this
is that Pemiscot County is not nearly so large as the counties
eforementioned so as to constitute it a single judlelal circult,
Although we believe that Section 13347, supra, has no applie~
ation to the 38th Judicial Circuit, it can be readily seen that

it would apply to the grgat majority of the circuits throughout

the State, and the court reporters in such circuits would be
entitled to relmbursement for hotel and travellng expenses under
the conditions set forth in the statute.

belleve, alsc anawers y seoond question in that we have con=-
cluded that the court reporter of the 38th Judiclal Circult would
not be entitled to reimbursements for travellng expenses incurred
while traveling to or from any term of court. However, wé also
believe that the words "other than the place of his residencs
therein%, ss used in the istatute, has reference to the county in
which the court reporter may reside snd not to his actusl plsce
of abode. To pay the court reporter for mileage treveled while
going from his home to the courthouse and return, both being
within the same c¢ounty, would in fact be paying him for traveling
to and from work. We do{not belleve that such travel would be
necessarily performed in ‘the public service or in an official
capacity so as to allow reimbursement for expenses incurred as
contemplated by the atatnta.

The answering of yg§: first question in the negative, we

What if the court.raportar only lived & mile or two beyond
the clty limits of New Madrid, would he be entitled to mlleage
for golng to and from work when court was being held in New
Madrid? We think not.
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Ir. the case of United ustetes v, Shields, 153 U. Do 88, 14
Sups Cte. 735, the question involved wes whether or not the
. United States Districet Attorney was entitled to mileage whlle
golng to and from his home on weekends. The place where court
was being held was 58 miles from his home. The court ln rullng
that he was not entitled to such mileage seid the followlng at
Se Co leCe 73618

"The only guestion now involved in the
case is whether such an officer, whose
place of abode is at & dlstance from the
place at which court is held, 1s entitled
to milsage for travel in golng to hils
home every Saturday, snd in returnlng to
the place of holding court the followlng
Monday nmorning, during the continuous
session of the court.

"The appelles rellies in support of his
claim for mileage, and in afflirmance of
the judgument below, on that part of
section 824, Rev. St., which provides:
tFPor traveling from the place of his
sbode to the place of holding sny court
of the United States in his district,

or to the place of any exemination be=
forse a judge or commisslioner, of a person
cherged with crime, ten cents a mile for
goeing end ten cents a mlle for returning.!

"This provision of secticn 824 hes been
modiflied by section 7 of the act of February
22, 1875, :Suvp. Rev. St. 66, which, in
respect to mileage for abttorneys, marshals,
znd eclerks, enacta that 'from and after the
firet day of January 1875, no such offlcer
or person shall become entitled to any
allowance for mlleage or travel not sctually
and necessarlly performed vnder the pro=-
visions of exlisting law.!

""his belng the provision of law in force as
to mileage during the perled covered by the
claim of the appellee, cen i1t be properly
saeld that going to his home on Saturday
efternoon and returning the Monday morning
following was trovel 'actually and necess-
erily performed?t! It certalnly cannot be
held to be travel necesserily performed 1n
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the public service. illleage allowed
to public officials involves the idea
that the travel 1s performed in the
rublic service, or in en official ca=
pacity. The eppellee lived st Canton,
Onhio, 58 miles from Cleveland, where
the court was held; and he made the

~ journey to ¢nd from his home once &
week, for ths prurpose of spending
Sundey with his family, If he 18
entitled to mileage for sach ocne of
these trips made during the uninterrupted
gsesslon of the court, 1t 1s difficult
to see upon what prineciple he would not
be entitled to mileage for a dally trip
of that sort, which would enable him to
spend each nizht of the week at home.
Suppose that his place of sbode had been
10,15,20 cr 25 miles from Cleveland, and
instead of going home Saturday afterncon,
end returning lionday morning, he had made
the trip to his plece of residence each
sfternoon of the court week, and returned
the following morning. Could 1t be held
thet 1t was the true intent &nd meaning
of congress thet he shculd be ellowed
nilesge for these daily trips? We think, *
clearly, not. Section 824, end the above~
guoted szet of February 22, 1875, will not .
admit of a construction which would glve
the right to mileage under such circum-
stences, There 1s, in principle, no -
essential difference batween the claim
for mileage on & dsily trip to and from
the offlicert's home, and a weekly trlp,
when performed for liis own pleasure snd
convenience so as to spend Sundey at home.
The travel, whether made dally or weekl

cannot be sald to have been made in the

charactor of & public oificial, Or in the
erformance Of & DUDLLC SOrvice, OULb
mereiy in o private ana unof?{cfai cap=-

:r
8CI¥¥.” (Emphesis curs.)

In view of the foregoing we do not believe thet the court
reporter would be entitled to relmbursement for treveling expen-
ses Incurred whlle travellng from Portegeville to New Madrid
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and return during the time that court is being held in New Madrid.

COHMCLUSION

It is, thersfore, the opinion of thils department that in a
Judicial Circult whereln a county or countles have more than
45,000 inhabitants, Section 13347, R. S. Mo. 1939 Goes not apply
and the official court reporter of such circult would not be
‘entitled to relimbursement for sums of money expended for necessery
hotel and travel expenses while engaged in attending or traveling
to and from any regular, special or adjourned term of court at
any plece in the clrcuit, Nor in any event would the court reporter
be entitled to traveling expenses for golng from his home to the
place where court was being held end return wherse both are in
the same county.

Respectfully submitted,

RICHIARD F. THOHPSOH ,
Assistant Attorney Genersal

APPROVLD:

Je e TAYLOR
Attorney General
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