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The Cormmissloner of Finance is an
insurer of unclair ° funds named in
Sece, 7899, R.S. Mos 1939. The lia~
bility of the surety on hls bond is
the same as that of the Commissioner
himself, No statutory bond should
exempt a surety on the bond of a pub=-
lic official from loss of funds for

. g any cause., The depository of
September 2, 1947 ;145 of a public official

N

collateral security, since
the surety on his bond is

‘ ] liable for all losses,
Honorable H, &, Sharfner

should not be required to post

Cormissioner of Finance
Jefferson City, Missourl

/v |

This is in response to your transmission of

—

Dear Mr, Shaffner:

j

-

Bonding Company of Baltimore, with which you trans-
mnit the followlng letter:

"The Legal Department of the American

- Bonding Company of Baltimore has brief-
ed certain thoughts with refsrence to
Sections 7497 and 78382, k.S. Missouri,
1339, These Sectlons refer to the manw
ner in which the Commissiloner of Finance
1s to handle deposits of insolvent bank-
ing instltutions and the interpretation
of the bond furnished by the Commissioner,

“"Hay 1 be favored with your opinion in
these connections?"

We take 1t that since you mention independently
Sectiong 7897 and 7882, R.5. Mo, 1939, you desire an
opinion from thilas Department as to the responaiblilicy of
the Commissioner of rinance in giving a stetutory bond
under sald Section 7882, and the responsibility ol his
surety also., The question of 1liability under the bond
of the Commissioner of Finence and his surety being one
in relation to the deposit of unclalmed deposita of a
bank, upon liquidation thereof, under said Section 7897,
if the bank where such funds are deposited should be-
come inaolvent,

¢ , v

Sald Sectlon 7882 insofar as it may point out the
dutles of the Commlssioner of {inance taking oath of of-
fice, and executing a statutory oifficial bond is, in part,
a8 follows: ‘
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"The commissloner of finence, deputy
cormissioner, other assistants and
examiners, and sll special agents and
other employees shall each, before
entering upon the discharge of his
duties, take and subsacribe the oath
of office containing the usual pro-
visiong, and, in addltion, & * # #
and sald comalssioner of finance,
deputy, assistants and examiners
shall further execute to ths state

of Missouri good and sufficient bonds,
to be approved by the governor and

. attorney-general, conditioned that

they will faithfully and impartially
discharge the dutles of thelr offlces,
and pay over to the persons entitled
by law to recelve 1it, allk moneys com-
ing into threlr hands by virtus of
their offices; # % # ", v

' Sectlon 7897, pointing out the dutles and respon-
8ibility of the Commissioner of Iinance respecting his
1lisbility for unclaimed deposits upon the liquidation of
banks, is as follows: -

"The commlssioner may take and hold as
trustes for the ownsers thereof any sums

~ which remaln due to and unclaimed by any

creditor, depositor, stockholder or
shareholder of any corporatlon, to which
this chapter 1s appllicable, after the
completlon of the voluntary or involun=
tary ligquidation of the business and af~
fairs of such corporation, Whenever such
suma are received by the commissioner and
he 18 not in possession of the buainess
and affairs of such corporation, he shall
give hils receipt for such moneys and shall
forthwith depogit them in one or more aole
vent state banks, trusi companles or save
ings banks, to the credit of the commis-
gioner in trust for the persons entitled
thereto, At the completion of a liquidaw
tion by ths cormlssloner or any receiver,
he shall in like manner deposit such monw
eys at the expiration of six months after
the orfder for final distributioen, All
such deposlts by the commissioner shall

be entitled to priority of payment in case
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of the insolvency or voluntary or in-
voluntary liquidation of the deposi-
tory of an equality with any other
priority glven by this chapter,®

The brief of coimsel for the Bondlng Company sup-
plied you, in the third paragraph on mgze 1, thereof, cor=
rectly states the Mlasouri rule that & public officer 1a

an insurer of any monies coning into his hands according
to law, c¢iting, among other cases, Glage vs, Shumard, 54
Seia (Bd} 726, In that case, l.c. 728, our Kansas Qity
Court of Appeals aaidz )

“Since it 1s well settled that a public
officer 1s an insurer of public funds
which he has lawfully received, unless
_ the Legislature has provided otherwlae,

it follows that even though the county
court of iHarrison county did sslect or
appoint the Dethany Savings Bank as the
county depositary and the oificer dee-
posited said funds there, nevertheless,
if the county court had no authority,
power, or jurisdilction to select a dew_
positary for ths funds of the drainage

~ dlstrict, the depositing of such funds
by the county treasurer and ex officlo
collector, to hils account as county
treaesurer in the sethany Savings 3ank,
was at his peril., # » # ",

There can be no qupsticn, we think, that when the
Commissioner of inance takes Into his custody and holdas
as trustee for the ommers thereof, any sums which remain
dus to and unclaimed by any persons entitled thereto upon
the Tinal liquidation of a bank he takes such funds, first
or last, under sald Section 7882 in his official capacity
by virtue of hils office, for whileh sald Section 7882 ree-
quirea that he glve adequate surety for the dlscharge of
his duties to pay all such monleas to the psrsons entitled
by law to reaceive such fundas,

We take- -1t also that there will be no controveray
here that the terms of the statute, with respect to statue
tory bonds, must be read Into and become a part of any
surety bond given by any public officlal required by a
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statute in this State, The case of Zellars va, Surety
Company, 210 Mo, 86, l.c, 92, holds to that rule in the
following language:

"A11l statutory bonds are to be conatrued
as though the law requiring and regulating
them was written in them, + # # ",

In the brief aﬁpplied by counsel for the Bonding

’uombany named, the writer thereof very Ifrankly atates in

the forepart of the last paragraph on page 2, the fellow-

ing: .

e, therefore, have at least two
declslong of the iiissourl courts
upholdlng the validlty of a cone
tractual provision in an offlclal
bond but we also have a decision
that the provisionsg of the statute
will be read into a statutory bond,
We can only conclude thut there 1a
some doubt that a deposlitory exclue
sion, inserted in & statutory bond,
ths conditionsa o; which are preacrib—
ed by law, will be uphald. ¥ & W

The llaylor case referred to 1n paragraph 2 on page

2 of sald brief, 75 8.W. (zd) 438, decided by our Spring=-
field Court of Appeals, merely hclda that where a bond is

glven, even an official bond, and it is disclosed wlthout
denial, that the intention of the partles was to include

and effsctuats, a clause In a surety bond exempting the
surety from liability for any lm s of public funds because
of the failure of the bank in which auch funds are deposite
ed, then such sxemptlon is valld, This case, however, we
think, is in direct conflict with the ruling of our Supreme
Court in the case of Road District va., Johnaon, et al,, 323
Mo. 990, The Supreme Court in construing the liability of
4 public offlcilal, and his surety for the ultimate responsi.
bility of funds conming into the hands of such official, was
conaidering and discusslng the case of S5tate ex rel, vs,
¥Wilson, declded by the Springfield Court of Appeals, 151 Mo,
Appe 723, and the case of University Clty va, Schall, 275 Mo,
667, on the measure of llability of a aurety on the bond of
a public offlcial as compared with the 1iability of the ofe
flcial himself, Our Supreme Court in the Johnson case, supra,
l.ce 997, 338, saild:
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*+ "The concluaion to be drawn from these
cases cannot be otherwise than that the
power of the beard or council of a city
to select a depository of the city's
funds, and reliesve the treasurer fronm :
liability for money lost, through the ine
solveney of the depssitory, does not ex=
ist, except, when done by grant of auth-
ority iram.ﬁbe Legislature, The ruling
in the University City case was made 1n
recoznition of the rule followed in this
State, and wener&lly followed, that the

,liability of the treasurer of a public
corporation for its funds comlng 1nto
his hands, is absolute, % it & & 3

M st ¢ Under the terms of the bond in
sult, the llabllity of the surety 1is

" measured by tha liability of the prine
cipal, #* & % o

Tnie Johnson case, supra, Was a case, the facts
related show, where a bvoard ol comnlssioners of a special
road district undertook to select the depository for the
treasurer of the district, The opinion points out that

" the board of cormiissioners had no statutory authority to

malze a selectlion of the depository, and that consequently
ita order In making such selecction was vold, We do be=
lileve that where some statute glves some other authority,
or board the rizht to select a depository for the offlcer
in whose care and custody funds are placed, by law, the -
rizht toc select a depository, and that if such deposlitory
wauld becoms Insolvent the surety of the officer in charge

£ the funds, and makin: such deposlt would be perhaps exe
enpted from ligbilify, if the bond contalned a provislon
for such cxemptlon,

There 1s no provision in our Bankihg Gode glving
any suthority for anyone to select the place of deposit

- for such unclalmed funds mentioned in said Sectlon 7897,

except the Commnissioner of Yinance himself, That $action

‘statess

i # % he shall glve his receipt for such
moneys and ahall forthwith deposit them

in one or more solvent gtate banks, trust
companies or savings banka, to the credit
of the comissioner in trust for the persona
entitled thereto, * % % ",
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If, then, the Johnson case, supra, correctly states
the rule of law in this State establishing the same measure
of liasbility for the surety as 1s placed upon the principal,
quoted l.c, 398, and we think 1t does, and 1f the publlc of=-
fielsl charged with the safe~keeplng and proper paymnent and
distribution of the funds in his hands to those entitled to
the same is made an insurer of such funds, as 1s stated 1In
the Glasze va, Shumard, case, supra, 54 u,W. (2d) 726, l.c,
728, then we belleve, under the Johnson case, supra, that
1f such funds should becums lost by the insolvency of the
depository, the surefy oi the offlcer becomsa an insurer
also of such funds,

Ve find no authoiity in ouwr statutes giving the
Commissioner of Finance, or any other public ofrflcial have

- Ing the custody of funds, the right to conaent to the inserw

tion in his bond a clause exempting his surety from 1liabilie
ty for the leoss of funds deposited in a depository which be~
comes insolvent, &lthough, &s 1is above referred to, the
Naylor case, 75 3.V, (2d) 436, supra, seems to so hold,

But, as we view the Liaylor case, 1t 1s in conlllet with the
Johnson case, supra, and we belleve that no public officlal
should telke the liberty of consenting lor such an exempe
tlon to ve included In a statuxory bond covering his offl-
clal aecta, If a publliec officlal has that right, the gquesw
tion naturally arises, why have a bond at al11l? The loss

by a depository of the unclsimed funds mentloned in sald
Section 7937, supra, by the closing of the depoaltory would
in all likelihocod be the only risk of loss the »rincipal
vould take at all, 3So there would be no virtue or value
in.en officer providing a surety bond if the aurety is ex-
gnpted from llability for about the only rilsk it would take,

There 1s no prohlbltion in our statutea, in text
law, or declsion, preventing the Commissloner of Finance
from asking the deposltory, as is suggested in the brief
suppliad your office by counsel for the Ameriean Bonding

Company, or demandlng that, collateral suwrety be asupvlied

' by the depository securing the funds, and we assume the

Corpalssloner of I'lnance would have the right to meke such
demand, That sort of demand, would only become responsive

to a clause In the bond exempting the surety for loss of
such funds by fallure of the depository, 3So if the Johnson
case, supra, 1s to be followed, and the measure of llabllity
of a surety for such funds 1s the same as that of the prine
cipal, 1t would but confuse matiers to demand such collateral
surety from the depository,

It is the view of this Department that no such
clause as exemptlng the aurety from loas of such funds by
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the fajlure of the depository should be written into a
statutory bond,

It 1s the further bellel of this Department that
the Comuisslonsr of ¥inance should not undertake te demand
or secure collatersl security for the safety of such M=
claimed funds from the depository, but should require the
bond to be written and executed by the surety assuming full -
1iablllty for such funds, even upon the closing of the de~
pository, or upon any other eventuallty whatever that would
nake the principal liable for their losa,

CONCLUSION,

It 1s, therefere, the opinlon of this Department
thats . ’ ‘

1) The Commissioner of iinance of this State as
trustee theresof, 1s an insurer for the sulety snd proper
psyment to the persons entitled to the unclaimed funds up=-
og/the liquidation of banks,.

2) That the measure of the llability of the security
on the bond of the Commissioner of iinance as requlred by
Section 7882, Lese Mo, 1359, is the same as thut of the Come

missioner himself,

3} That no clause exempting the surety from llabl-
11ty for the loss of funds named in sald Section 7897, R.5.
Lo, 1938, il the depository for such funds should close,
should be written into the bond of the Commlssioner of
:E‘] inaﬂc‘ Y

. 4) 'That there wonld seem to be no need or occasion
for the Comnissioner of ¥inance to ask or require collateral
socurity from the depository against loas, in event the de-
posltory should closse, ‘

itespectfully submitted,

ALPROVEDY ) . GLORGE W, CROWLEY
Asalstant Attorney eneral

Jd. ine TAYLOR
Attorney deneral
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