MAGISTRATE COURTS: Distribution of c¢osts and fines in criminal
: cases. .

Jenuary 28, 1947

2/ i

Honoreble Taylor We. Strublnger
lagistrate District No. 2

32 A So. Central Avenue
Clayton, Mlssourl

Dear Sir:

Your request for an officlal opinion directed to kir, Drake
Viatson, Asslstant Attorney General has beon assligned to wme for
reply, Your request readsi

"Please advise 1f all Criminal Costs and
fines are peyasble to the County Treasuror?
Ilouse Bill No. 526, Section 3, stutes that
the constable shall pay all fees received
by him, by virtue of his office into the
County Tresasury monthlyj under the old
Justice of the Peace practice, the Justice
collected $2.70 on each Criminal case,
plus cost for continuance and 1ssuing
subpoenas, this money was turned into the
County Treasury with a copy of the report
beiny filled :7/1th the County Clerlk. Otlior
moneys, such as fines, fees for serving
papers, warrcnts, committments and wit-
nesses fees were turned into the treasurer
by the Constable.

"I have been advised by the Utete Auditor's
office that the Meglstrate does not turn in
eny fees to the Gtate In Criminal Ceses, also
that all fees that may accrue in the future on
ell pending Justlce cases shall be turned into
the County Tresasury."

From reading your letier we apprehend the guestion to be:
To whom are the costa and fines turned over which accrue in
criminal ceses 1n Maglstrate Courts.

Your attentlon 1s directed to :senate Blll 193, Section 38566.36,
Revised Ststutes Annotzted which readst
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"It shall be the duty of the maglstrate
before whom any conviction may be had
under this article, 1f there be no
appeal, to make out and certify, and,
within ten days after the date of judg-
ment deliver to the treasurer of the
county and clerk of the county court
each a statement of the case, the amount
of the fine and return day of the execu=-
tion, and the name of the officer charged with
the collection thereof; and the county ‘
tressurer shall charge the offlcer with

. the smount of such fine, and unlcss the
same be paid 1into the county treasury on or
before the return dey of the execution, the
county court shall, at their next term,
ten days! notlce belng gzlven to the offlcer
in defeult and hls sureties, render an
account stated agalnst them for the amount
due, and twenty per cent thereon, making,
however, proper deductions for insolvencles;
on whlich account stated suit may be main-~
teined and when collected, the proceeds paid
in the county treasury."

The above section provides for executton on the judgment
after 8 conviction has been rendered in the maglstrate court,
and reguires the offlcer charged with collecting the judgment to
turn into the county treasury the amount of the flne on or before
the return day of the executlon. Conasequently, we belleve that
as to fines, wvhen they are collected, they should be turned into
the county troasury. '

In countles of the flrst class the constable i1s the officer
designated to attend the maglstrate courts and would be the officer
" charged with collecting the judgment end turning the amount of the
fine Into the county treasury as provlded in Section 3856,36, supra.
Sectlon 6 of House Blll No. 526, Section 13381.6, R. S. Ae. provides:

"A . constable shall devote his entire time

to the dutles of his office and shall serve
and execute all warrants, writs of attach-
ment, subpoenas and all other process, both
civil and criminsl, sppertaining to the
“business of such maglstrate district, and

he shall act as conservator of the peace
within his county. He or a deputy shall
attend the maglstrate court of hls district
when in session, preserve order therein, snd
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perform such other dutles as may be
directed by the maeglstrate or provided
by lew, and shall be authorlzed to ex-
ecute and serve process outside of his
distrlict, and at any place within the
countye. ¥Wrilts and process directed from
one county to any county in the first
‘class may run in the name of any con=-
stable in the county,."

Now let us consider what dlsposition shall be made of the costs
collected in criminal cases after conviction in the maglstrate court
in counties of the firat claess. Under an exscutlon on a judgment
the. costs dnd fine wbuld be collected at the same time by the con-
steble, and as herein concluded the fine would be paid into the
county treasury.

Section 3 of House Billl Ho. 526, cection 15381, 5, Rev, Stats,
Ann,, provides:

"A constable shall within ten days after
recelving hls commlssion execute and
deliver to the county court of such
county a surety bond in the emount of
$5,000,00 to be approved by the tourt
and paid for by the county, conditioned
that he wlll faithfully exscute all -
process to him directed snd dellvered
and pay to the proper partles sll
moneys recelved by him by virtue of his
office, and pay into the county treasury
monthly all fees received by him by
virtue of his office, and in every
respect discharge aif of the dutises

of a constable according to law,.s 3¢ %M
(Emphasis ours.)

Under the above section we belleve that the moneys collected
by the constable 1n the nature of costs would be paid by him to
the proper parties. For example, jurors fees would be paid to the
jurors, prosecuting atitorneys fees would be pald to the prosecuting
attorney and magilstrate and magistrate clerk fees would be pald to
them respectively and all the fees that the constable would be en=-
titled to by virtue of his offlce would be collected and turned
Into the county btreasury.

As to the disposltion of ths maglstrate and maglstrate clerk
fees collected by the counsteble and paild to those officers, we




Hon, Taylor /., Strubingser -l

direet your attentlon to Sectlon 24, Article V oof the Constitution
of 1945, which, in part, provides: ,

"% % »The fee of all courts, judges

-and maglstrates shall be pald monthly
into the state treasury or tc the county
raving their salaries.”

In reading the above quoted portion of Section 24, we observe
that no distinction 1s made between fees received in criminal cases
and fees received In clvil ceses. In elther type of case the fee
or fees received by all courts, judges and maglstrates arec to be
pald monthly into the state treasury or to the county 1f the sal-
aries are pald by the county.,

Section 21, Article V of the Constitution of 1945, provides:

"Magistrate Courts--Administration.-=The
general assembly shall provide for the
administration of maﬂistrate courts con=-
sistent with this Constitution."

Pursuant to the above constitutlonsal provision the 63rd (General
Assembly enacted Senate Blll No,., 207, which pertains to maglstrates
and magistrate courts, and Section 23 of sald blll, 1n part, provides:

M3t % siixcept as provided in Section 23a

of this act, it shall be the duty of seach
clerk of the msglstrate court, with the
approval of the magistrate to charge upon
behalf of the State every fee that accrues

In his office and to recelve the same, and

at the end of each month, pay over to the
director of revenue all monles collected

by him as fees, taking two recelpts therefor,
one- of which he shall lmmedlately file with
the director of revenue, and shall et the
"end of each quarter mske out an ltemized

and accurate 1llst of all fees in hls office,
in which 1list shall be itemlzed all fees
collected by him and slso all fees due his
office whlich have not been paid, giving the
neme of the person or persons paylng or

owing the same, and turn the same over to the
director of revenue, stating that he has
been unaeble, after the exercise of diligence, \
to collect the part unpald, sald report to
be verified by affidavit, and 1t shall be the
duty of the director of revenue to cause the
fees unpeid wlthin one year from the date
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accrued to be collected by law.

"all mesistrato fees recclved by the
director of revenue shall be deposlted by
him with the state treasvrer in a spsclal
fund to be denomineted 'maglistrate fund‘
and all moneys in sald fund shalil be used
eonusively for the payment of saleries of
negistrates, thelr clerks, deputies and
employeses; provﬂded, however, that such
galarles ney elso be pald from the general
revenue of the steste whenever eithor the
balance in the weglstrate fund or the app=~
crpriation from such fund is insufficlent
to pay such sslsrles,"

In the above quoted.sectlon reference is made to Section 23a of

senate BLll No, 207, which providess

"Tn all cases where addlitional mag istratbu

are selected to fl1ll officesn cfeated by order
of the circult court as provided in section 1
of this act, it shall be the duty of the clerl:
of each such magistrate court, with the app=-
roval of the maglstrate to charge upon behalf
of the county every fee that accrues in his
office and to recelve the seme, snd at the end
of each nonthl pay over to the county tressurer
£ll moneys collected by him as fees taking
from sald tressurer two recelpts therefor, one
of which he shell lmmediately file with the
county clerk, and at the end of each dquarter
" such maglstrate shall make out an Ltemized and
gccurate list of all feos in hin ojfice, In
which 1list shsll be itenmlzed all fees collected
by him and also 8ll fees due hls office which
have not been pald, giving the neme of the
person or persons owlng the seme and turn the
same over to the county treasurer stating that
he has been unable after the exerclse of due
diligence to collect the part unpaid, said
report to be verified by affidavit.

"All magistrate foes recelved by the county
treasurer shall be deposited by him in a
speclal fund to be denominated 'sdditional
nagistrate fund!, snd withdrawals mey be
mede during the current fiscal year only for
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the payment of salary of additional magls~
trate and clerks, dsputy clerks and employ=-
ees. of such sdditional maglstraete. The
balance, i1f any, remaining in ssid fund

at the end of the year may be transferred
to the general revenus fund of the county."

In reeding Sectlons 23 and 23a, supra, 1t becomes apperent that
the Generel Assembly has enacted laws consistent with Section 24,
Article V of the Constitutlon, supra, by providing that all fees
accrulng in the maglstrate court shall be paid to the virector of
Revenue, except fees accrulng in magistrete courts, additionally
crecated by order of the circult court, when in such cases sald fees
are to be fturned intvo the county treasurer, Therefore, we belleve
that all megistrate fees, whether they sccrue in civil or criminal
cases, are to be turned over to the Dlrector of Revenus, unless the
magistrate court has been created by order of the circult court.

Senate Bill No. 333 provides for certaln fees allowed clerks
of the maglstrate courts, and in part, reads:

"All such fees shall be charged on behalf

of the Btate or county paylng salary of such
clerk and shall be paid and accounted for

in the sseme manner as meglstrate fees."

Section 13409, R, 5. Mo. 1939, provides for fees 1n criminal
proceaedings allowsd clerks of the severul courts of this state possess-
ing eriminal jurisdiction, which would include magistrate courts,.

While no provision is made for the disposition of these fees allowed
such clerks, we belleve that ‘as to the fees recelved under sectlon
13409 by clerks of the ma;istrate courts they would also be accounted
for 1In the same manner as maglstrote fees. Such would be in consonance
with the intention of the leglslature as nanifested in the above
quoted portion ef Senate Bl1ll lio. 333,

Like the maglstrates, the clerks of the magistrate courts ‘are
compenseted for their services by a fixed salary rather than by fees
for servilices performed in comnection with their office, and under the
mandate of Sectlion 24, Article V of the Constitution and the manifested
Intention of the legislature, we belleve that all fees recelved by
clerks of the maglstrate courts should be turned into the Director of
Revenue unless they be clerks of maglstrate courts created by order of
the clrcult court, when in such cases their fees would be turned into
the county tresassury.
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CONCLUSION

In view of the Foregoing, 1t is the opinion of this department
that the costs and fines whlch accrue in criminal cases in magis-
trate courts are disposed of as followss The fines are turned over
td the county troasury, The costs comprising the fees sre dlstrib-
uted to the proper parties entitled to reccive fees, That the fees
recelved by the maglstrate and clerk of the magistrate court are
turned over to the Director of Revenue unless the magistrate court
is one created by order of the circuit court, when in such case the
maglstrate and maglstrate clerk fees would be turned over to the
county treasury of the county paying the salary of such officers,

Respectfully submitted,
RICHARD Fo THOMPSON
Assistant Attorney General

AFPROVLD:

Je. e TAYLOR
Attorney General
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