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MAGISTRATES; - Cl.erk of the magistrate dburt\may not lssue a com-
S mitment or a warrant, but may legally sign trans-
cripts in criminal proceedings.
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Je hereby aclmowledge recelpt of your lettewvs of
recent date reguesting an ouinlon of this department in relation
to the cusstions of whether or not the clerk of the magistrate
court may (1) lssue & warrant; () isuue 2 cosulbwment; cr ()
lepally slen o trenscrlot,

‘ in answer to your flrst ~uestion as to the jover of
the elerk to lscue a warsent, we direct vour attention to oco-

tlon 5701 of .enate BL111 815 of the Givd General As.ewbly, prou-

viding 1a parb:
"{fhe followin: mapistrateu shall have
“poweyr and jurledictiou to cause to be
- keut all laws made for the preservation
of the sublic peace, to ilcsue process
for buae apprenenslon of persons chre ged
with criminal offenscs, and 1:01d tiem to
bail; reculre perscins to gilve security to
keop tue pence, and to exccule the Lowers
and duddies hereiln conflerred irn wvelatlon
theroto: Lhe judses of the suprene court
thiroughout  the state; Judies of the cuurts
of wvecord, except srobate judgen, wilithin
thelr res.ccilve Jjurlsdictlon; i ¥ % 3% #F
since Sectlon 19 of Senate Bill £07 of the 63rd Ceneral
Aspembly provides that wmaglstrate courts snall be courts of record,
they would come within the provisions of ithe avove secltlion. Ilur-
i

ol senate D1ll 193, pleced the followln;: duty on the marsistratect
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e v 3t orovilded, that complalints subseribed

and sworn Lo by any pverson competent to
testlify agalnst the accused may be filed
with any maristirete, and 1f the magistrate

be satisfied that the accused ls about to
escape, or. has no known place of psrmanent
residence or property in the county likely

to restrain him from leaving for the of-
fense charged, e shall immediately issue .
his warrant and have the accused arrested

and held until the prosecuting attorney shall
have time to flle an information."

And zectlion 5 of fenate B1ll 193 provides in port:

M. 4w and upon the flling of the informa-
tion by the prosecuting antorney, a8 heroln
provided, with the magistrate, or upon the
{iling of an Information by the prosecuting
attorney upon hls own information and bellef,
wilthout complalnt of a private individual
having previously been flled, 1t snall be

the duty of’ the maristrate to forthwitir issue
a warrant for the arvest of the defondant,
directed to the sheriff, or, 1if no such of-
flcer 1o at hand, then to some competent per-
gon who ¢hall be speclally depubed by tihe
maglistrate to execubte the same, by written
indorsement to that effect on such warrant."

ﬁluhOUgh the above two sections provide that the mag-
istrates shall 1swue the warrant, Section 44 of Senate B11ll 195
rends as follows

"All acts of an administrative nature here-
in requilred of the magilstrate uey be per-
formed sy the clerk of the maglstrate court,”

In the case ol Mauritz et al. v. Vohwind et al.,, 101
e e (2d4) 1085, the court adopted the following definition of
"adminlstrative," at 1, c. 1000:

"Adminlstrative is defined as follows:
'"Coumonly the word has been defined as
ministerial; pertalning to administra-
tion, particularly, having the character
v of executive or minlsterlal action; and,
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yhon partlenlarly ap>ilpu to officlal
dubies conuoched Wit.: SOVOTNent, ©<8c-
utlve, o ministevial duby; one in whleh

. nothing is left Lo discretion.! © Cadene
Pe 06, '

\
"tA court iz a body in the poverniwent o
wnlch the public administrotlon of justice
is delegated., The one common and essentlal
feature 1In all courts ls,a8 judge or judges
having somo sort of Juuicial functions,
power, ox authority.'! aupert ve. Alturas
County Com'rs, & Idahoe (Hacb.) 12, 2 L,
716, ””O." (Undurhcor1p, OUT L, )

we do not belleve the lszuwance cf & varrent 1s an
adiminlstrative functlon. {u the casc of Lerega ve Unlted states,
082 F. (2d) 963, the court stated at 1. ce 0643

"It 1s perhaps not 1qapgpopriate to sug=-
cest thet the issuance of a warrvant of
orrest 1s a Judiclal ncet whilch can be ex-
orcised only by an offlcer authorized by
law. oA et

therefore, since the issuance of & warrant is a judleial
funetlon and since the General Asgenbly hos not glven the clerk
the pover to lesue a warraent lan criminal procecdings before a
maristrate court, we are of tho opinlon that only the maglstrate
MaJ.l sue said wvarrant,

N

In angwer Lo your second question as to whether or not
the clerk ey iscgue a co mitment, we dlrect your attention to
sectlon 13 of enate Jlll 193, which proviueu.

\ "I{ the defendans =hall {fail or refuse to
enter into regugnl ance,. bhe maglstrate .
sa8ll covmlt Alwm to tho coumon jail of
the counud, or to the calaboose or other
prisgn ol the cilty wvhere the trlal is
pending, there to remain wntil the day
fixed Tor the trial of the charpe alleged
against him." :
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And seetion €5 of Senate Bill 193, whilch provides:.

-

‘heonever the defendant snall be tried and
found gullty, elther by the mapglstrate cr

a Jury, or shall enter a plea ol gullty,

and a fine siall be acger gsed, the nagis-
trate shall enter Judgment against the
defendant [or such fine, and il the punisghe-
ment shall be lwprisonment in tho county
jail, or siall be both a fine and lmprison-
rent, tile magistrate shall enter Judgment
according to “tho finding of the court or
verdlet of tho Jury, and immedlately commit
the defendant to the county Jjell for the

tlme deslgnated in the judgment, and the
dei'sndant shall be adjuﬁged to way the €osts,
and may be comnltted to the counuy jall until
the Judgment Tor voth {fine and costs siall be
pald, or until he shall be diacharged there=
from under the wprovislons of the next succeed-
ing soctloa v

In the case of “tato ex vol. uillion Ve Allen, 187 lio,
560, the court svated av 1. ce. H64:
‘ /
"A commltment means a jJudiclal order, cnd
until sueh an ovdor (s made the person
arrested 1ls the sheriff's prisoneﬁ by vlrtue
of the caplas. % ¥ #"

It 1o HOLOL that we heve the same sltuatlow here as
we hiad in your ~uestion in relation to warrvants, Thercfore,
gince tihe lssuance of & cowmultment 1s also a judlelal functlon
Luo cleric of the maglstrate court wo uld not heve the power to
ls.8ue a commitment.

In answer to your third cuestlon asg to whether or not
tiue clerk of the magistrato court may logallv sign a transcript,
ve dircct youy attention to lection &2 of Lenate £1ill 193, which
provides: ' \

“Tne clerk of the court shall filo the
transcript andpapers in his offlce and
enter the cause on the court docket; and

if thwe appeal be regularly taken, the cause
shiall be heard on the merlts at the filrst
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torm o the covrt, after ths game sghall have
been filed in the clerk's office, or 1 said
appeal be telkon and flled in terw, 1t shall
be raburnable to and trlable at such term,
unless for good cause shown the case be cone-
tinued; and unless otuerwise owrdered by the
court, Lhe costs in both courts siwll abide
the event of thé trial in the clrcuit or
appellate court.” y

It is clear from the above section that the clerk
would sign the branscript In criminal procecdings and thet he
has the duty of £1iling same on appoal.

Conclusion

Theroiore, 1t 1a the opiclon of thils department (1)
that a werrent and a comuiltment may not be lssued by the clerk
of the ma-istrate court, and (&) that the clerk may legally
slen the transceript in criaminal procesdingds filed 1n the appel-
late court, and that 1t ig his dubty to filo sald transcript.

. weopectfully submitted,
PoatING . ILUOR
Agslatent Abtorney Genseral
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