. MAGTSTRATE COURT: Defendant must pay magistrate fee even though .
GPURT CO8TS: county not required to deposit said feg at
ST commensement of sult,

November 24, 1947 FILED

Honorable Joe €, Welborn
Prosesuting Attormey
Stoddard County
Bloomfield, Missouri

Deay Mr, Welborn:

This is in reply to your 1att§r of regent date, requesting
en opinion from this department, whieh redds as fellows:

"The Magistrate of this Ceunty hoy re-
guustod'mt,to‘rqqueut'anofria;al opinioen
'rom your department on the gquestion of
whether or not the Magistrate is te in-
elude & $5.00 filing fee as costs ina
juﬂ%m¢n$:r¢r personel taxes. I understand
that the fee is pot to be paiafpy the :
Gounty upen F£iling sush a suit,”

In order to rule ovn the question submitiéd in your letter,
we muat first determine whether or not the county is required
by Seetion 23, - 776, Laws of Missouri, 1945, to pay &
magistrate fee of §5.00 upon the commencement of & proceeding
to colleet perseonal taxes.

This question has not been presented before, however in
an opinion rendered to Henerable G. Logan Maryr, Presecuting
Attorney of Morgan County, dated Maveh 26, 1947, this depart-
ment held that the State of Mismséuri is not requived to deposit
sald maglstrate fee upsii commencement of a proceeding in &
maglstrate court. The conclusion resshed in said opinion is
based, first, on the fact thet the payment of such & fee by
the state would amount to an absurd procedure since sald fee
is paid into the state treasury, and, second, on the rule that
costs are not recovered from the state in its own sourts unless
the state 1s spe¢ifically named in the statute allowing the
cozts, The same rule, of course, applies in the matter of
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security for costs. sxnae said fee ia taxed as costa at the
termination of a proceeding, 1t is, in effect, a deposit for
costs, It would bhe useless to require a deposit from the
state for comts for which the state iz not liable. Thus, the
state and its agencies are not liable for said magletrate fee,

We belipve that a e¢ounty, as & politiesl subdivision of
the state, should not be required to pay saild magistrate fee.
The same reasoning and pules of law shnuld apply with equal
fores to the counbies of the state, "In the shaence of express
statute, seourity for costs esnnot be required of a state in
hercown ceurts, nor of a eaunty suing as & state agency.”

20 0.7.8., Ses. 127, psge 368, Thia i1s especially true when
the county is commeneing a prnaaading in a magistrate eourt
before o meglatraie who has been mslected ss an additional
maglstrate and will be maintained by the county undep the pro-
visions of Section 1 page 767, Iaws of Migmouri, 1545, In
such a case. said mag, atrat 1s peid into the seunty treas-
ury, In Walker v. annur ? ? 122 s.w,(zd) 894, the court
aaid at pages @5 and 8

"a eaunty 18 not réquirud to givs band
for eosts 1n litigatien grawing out of
the ‘exercise of 1ts funstions as en arm
or' aganqy of tho state, sush a3 :uiﬁa
S R,
: 3 w 8 epayt~
-‘mgn gigahgé 's Helrs, 1 ng

L5 ncquiring a right ar way for highway
purposeés, the county sots as an arm or
agensy of the state. DPepartment of Highe
Ways end Publle Works v. Ggnble, 18 wﬁnn.
App. 95, 101, T3 8.W.2d 175, | -

"And the vounty is none the less aating

a8 en arm of the Severelgn if it ebmins
‘possession of a right of way without in-
stituting s sondemnation sult, @axreil o
x@eunty L Natlock; T'Etnn..App.-ﬁﬁ\ 566.;

"The & tion hi h 11¢e
rulias:?gozgf 343.“30&5Y 5 x

yma, elthey include er exe
state or counties; but su¢h statuten,
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aauahad in g&nnral ﬁcrma though unqualiw"‘
fied, will not gfly to ihs state, nor to
S e selne e M gy

. Ve .
665, €89, 41'8.W, 352, 1104, 39 L.R.A. 126.

Ve Arkensas aaua of Stato Y. Blaékhurn,\

61 A!‘}ﬁo }4@71 33 .W¢ 5291 5 i!r Mtﬁd :

- with ap n Henley v. eatu, Bupras -
;and in the Arkanses case 1t is sald:

"In the sonstruetion of statutes agalaring
or affeoting rights and interests, general
‘words do not include the state, or affesh
its plights, unlessiit be sepeelzlly named,
or 1t be aleay, by negessayry implisation,

- that the state was Intended o be includud. ,
and gounties have the benefit of the same
strigt eonstruction of statutes affecting "
them as has the state 1n 1ike siraumsﬁanees."

rocesding by 8 aounty for the collectlon of dnlinqnent
pernana taxes aentamplates eailentien of both eounty end
state taxes. ‘The eounty is, 1n a ‘sense; bringing suit on be-
half of the mtate. This is anothet pesson why the county should
not he required to pry sald magistrate fee in this case, In
Commonwealth v. Allen (X .)3 32 8. W. (ad) 42, the oourt ma&n
this ntatam&nb at page 3 |

"Breathitt county is an 1n£s al part of
. the state of Xentucky axes lavied
by its fiscal eourt ave 1n lagul affeqt
the taxes of the stats of K levied
by its suthorities. The duty of ovying
losal vaxes is committed to a local
trihunal but they are still state taxes
no less é the taxes levied by the
| _Kantueky Legislature, and there is no Co
- more authority for making the fiscal court
pey in edvanse for £iling 2 sult to re- .
¢oveyr these texes than there would be o
require the commonweslth to pay oul of the
tressury without any statuie authorizing
the payment, The fizmesl gourt 15 Just &s
muah w thout ohligation %o make sugh &
qn a8 the auditer would he. Gom. V.
155 w. 30‘ 159 EQWO 5731 l"7 E.RIA
N B.S 1078. The aections in question to
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resover passesaion of the 1and are aimply

proceedings provided by law to sewuve the

‘¢ollection of t%g baxes and dmpone no 11&- .
\‘bility on the state or the eaunt@ N

Ehs raeh that neiehur the state nnr‘ths eeunty 18, rtquirad
p:g'aaid magistrate fee upon commencement of a proseeding
for gollection of delinquent personal taxes. do#s not relieve
the defendant from peying sald fee an taxed am gosts when Judg-
ment is rtndﬁred against him, The maglatrate court expense ls
85111 present.. The defendant is in no diffevent position than
1n B cage wh¢ro Judgment is rendered against him in a sult
ugght by a ‘private individual, Whebher or not the magieitrate
fes 1p deposited at the gommgncement of the proeesding
cannot affect in any way defendant's 1ishility for the payment
of said fee if judgment 18 vendeved against him, The sourt,
altribindlcof the state, is enkitled to sald fee for its merv-
ices when Judgment is rendered against a par@y other ﬁhan the
state or it: pe;itieal subdivisians.

LR

&anclusion

» Thernfora, 1t 18 #he opinion of this dqpartmant that the
maglistrate fee of $5¢oo a8 provided by Sectlon 23, page 776,
Laws of Missouri, 1045, should be taxed as costs egainét a
defendent when &' Judgment for personal . taxus 18 rendered against
him, even though the county was not required ta,depasit sald
fae upon aommgnaoment of b;, proecedings.,

RespectTuly aﬁﬁmittﬂdw

BKVIE ﬁ@NNEﬁBY
Agsistant Atharney Genqral

APPROVED:

Attorney Genersl




