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BOA D OF ACCOUNTANCY: Governor méy make recess appointments °
: of members; members qualify on fthe
date the required oath is taken.

e At L 3 A VAT A

Cetober 17, 1947

v, Dy P, Williams, Secrotary _
idssouri 3tate Ioard of Accountancy
Jefferson Clty, Ilassourl

Dear ilr, Willlams:

This is in reply to your‘lettér of Cctober 10, 1947, in
which you request an opinion from this department as follows:

" "The Missouri Stabe Board of Accountancy
desires to have your opinion regarding
the conditlions to be met to qualify an
indlvidual to exercise the functlions of
a Doard member, and thereupon be entitled
to receive per dlem compensatlon therefor
as provideéd under Jection 14909; Revised

_ Statutes,

IR Y B SIS LR S U R R
"It 1s our understandling that appolntments
‘made by the (Govérnor are subject to cofi=
llrmation by the senate,
"phe propositlons which we wish to submit -
{o: you for a ruling are as follows: ~

"(1) If the term of a member of the Roard
- has expired and the Governor has made an
appointment of a successor at a time the
) I ssourl Senate 1ls not in session, may such
_. appolntee be deemed to have becn appolnted
' and qualified as a member of -this Doard teo
actively participate in 1ts operation and
be entitled to compensation for such ser-
. vices and reimbursement of expenses as set
out in Section 14,909%?

- "(2) sectlon 14,505 provides that the
) torms of the Foard members (after the
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inltlal appointees) shall be for the unex-
pired term, Your opinion is requested as
to which of the following dates determins .
the time from which suech term commences:

(a) Date of appolubment by the Governor;

(b) Date of confirmation of appolntment
by the Senatej -

(c) Date of commissiong

(d) Date required oath taken.,"

Assuming that the appolntments of successor members of the
foard are subject to confirmation by the Senate, your inquiry
1s rather fully answered in a !Mssourl case, State ex inf, v,
vi1lliems, 222 Yo, 262, which gives the rule in this Otate,
reaffirming the holding and adopting the language in Ctate ex
rel. v. Stonestreet, 99 lio. 361, an early case on thils ques-

" tion, TInasmuch as the Court, in the Williams case, adophed
the language of the Stonestreet case, we wlll quote the perti=-
nent parts from the illlams case, l.c. P83 and 284:

"The (General Assembly provided for the
first appointment to be made at, a time
whon the SGenate would not be in session.
It must have known that the lenate would
not be continuously in session, and
would not likely be in sesslion at the
time when further avpointments were made.
The law contemplates that such appointe
ments shall be made at the proper time,

- and that the Senate wlll act upon the
appolntment at the next session there-
after, The law does not contemplate that
there can be no occupant of the office
until both the CGovernor and Senate have
scted, i ¥ % In the meantime, such ap<

; pointes, after having otherwlse quallfied
- under the act, is entitled to the office
until such time as the Senate may pass

. adveéersely upon his appolintment. Chould
the Benate refuse to conflrm, the Governor
would then have to appolint another. This
at least has been the uniform course pur-
sued by all prlor administrations dealing
with legislative enactments of this char~
acter.,"
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A second part of your inquiry seeks to determine, for pay
purposes, a date on which the appolntment takes effect. 1In.
State ex inf, v, lillliems, above, the Court stated, l.c. 277,
279 and 280:

nox - The power to fix one means a
power to fix the other, and it 1s im=-
material at which end of the term this
- power operates, It can say ln the flrst
instance that this term shall begin on
a certaln date and run so long, or it can
say this appointment is made under the
law with the unders$anding that it shall
end upon a certain date, In either case
the power recognized as having the right .
to designate the beginning and ending of
the term has acted,
SEE R R R I R 3%
" 3 3 % But if the Legislature, being
possessed ol the power, had flxed the
date of the cormencement of the*first ap=-
pointeets officiul term, 1t would not be
questlioned that such Initial polnt, belng
once made sure and steadfast, would recur .
at every corresponding period of two years,
553 4
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"1Under statutory provisions substantlally
ldentical with these under discussion, it
has been held thut the true rule was to
construe the word "term" as designating
consecutive poeriods of slx years) followilng
each other in regular order, the one come
-menclng where the other ends, and treating
the incumbent appointed in any such perlod
as the incumbent in the partlcular term or
perlod to which his appointment relates,
his office expiring with the expiration-of
his term. (People ex rel. v, McClare, 99
NeYes 83, 934) 4 3 "




AN

Hre Ds P. Williams, Secretary o

date

Sectlion 14905, Laws of 1943, page 957, fixes an oxpiration
for the terms of the appointees, and 1ls as follows:

‘"The term of one of the initial appoilntees -

- shall explre with July first of the calen-

dar year immediately succeeding that in
which hls appointment was made; and the.
terms of the othor initial appointees shall
expire, respectlively, with the first day
of July, one, two, three and four years
after the expiration of the shortest term
aforesald, + s+ " ’

N

- Therefore, the Lezlslature must have meant that the new
terms of the successor appointees were to commence on July 1.
lowever, it may take some time for the appointment and quali-
fication of a successor, so provision was made for the incum-

bent holding over, to wit;

“"Tivery member shall, however, hold

office until his successor is appolnted and qualified,"

l.c.

In 43 Am. Jur., page 137, the rule is stated:

"Sec., 543,  T.ffect of Molding Over. =

A public offlcer entitled to hold over
after the explration of his term until

his successor qualifies, may be entitled
‘to the compensation of the office durlng
the time in which he so holds over, = i ="’

What qualifies a Poard member?  Sectlon 14905, above, states

"7o every member appointed by the Covernor
there shall be lssued a commission or
certificate of appolntment; and every ap-
pointee, before entering upon hls duties,
shall take the oath of office required by
the Constitution of all offlcers under

the authority of this tate,"

In the Willioms caso, above, these facts were set forth,
273 '

"On Way 6; 1907, the Jovernor sent to the
Senate the followlng'comunication:

"1office of the Governor.

"iitate of idssourl, Clty of Jefferson.
Mgy 6th, 1907, a
"ipo the Senate:
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' nave the honor toe advise that L nove
tiils day, by and with the advice and cone
sent ol the loenate, appointed Jesse o,
slkes, o tho clity of ut. Louls, to the
office ol Tactory Insiector, vice J. (s fis
illor, resl ned,  Uor s terst endin Moy 13,
N 40y \
19039,

¥

"tiegpectlully, -
B ¥ J’US » I‘r S 7011{’
P iovernor. !

"fhis appointunent was conflrmed by the

senuate at guch extra sesasion., The come
missicr was o date May 11, 1907, and -

:iges gqualified xHay 17, 1207, » o "

It will se noted that the Jovernor appolnited Hilkes on
Hry O, 19807, the commlusion was of date “ay 11, 1907, snd
"olkes qualified’ iny 17, 1907, .

The pertinent provisions of fhe statute und:;y considera-
tlion in the ¢illlilams case were ng Yollow

7

"ief'ore enterin; upon 'ls olflelsl duties '
the lnopector ehall male oath to swpord.

-the eonstlitution and falthfully demesn

himmel? in office; L1n shall nlso execube

a bond to the stato of “lssourd, In such

swa 08 the povernor agy presgceribe, with

two or more solvent sureties, to he ap=-

proved by the sovernor, condltioned upon

Chis faflthful perforaance of the dutles

Impeosed upon him by this act,”

therefore, ln ovder to quelify, it wes necessary thut “ikes
make an oath and give 2 bond. ‘e hinve a somewhnt similar veading
in Section 14906, excluding the bond proviso, of course.

In order for & member to be cualifled, it 1s necessary that
the Governor lusue o comalsslon and ttuat the member take the
oath of oliice, '
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In the li;ht of thoe “1lllams case, above, we think that

the date the oata 1s tsken after the issuance of the commission
is the first day for whiich compensation may be paid the incoming
Board member, but that tho terms of offlce commence on July 1

of each year, which is provided for by statute. The terms for
tho successor appointees are to be for five years, "ipon the
“explration of sach of sald iInltlal terms, the term of office of
each member thereafter appolnted shall be five years. Vacancies.
shall be filled by the Govermor for the unexpired term,"

Conclusion,
It is-the opinion of thls department that:

(1) The Governcr may make recess appolntmenta of members
of the IMlssouri State Poard of Accountancy, and sald members
- may participate in its operation and be entitled to compensa-
tion for such services and reimbursement of expenses,

. (2) The terms of the successor Toard members date from
July 1 of the year in which they are appolnted,

(3) A Poard member 1s not aualified until he takes the
oath,

(4) A Poard member may not receive compensation for per=
forming the duties of the .offlce until he has qualified, i,e.,
beén lssued a commission and taken the oath of office,

tespectfully submitted,

JOHN R, BATY
Asalstant Attorney Ceneral
APPROVIID:

J. W, TAYLOR Y
Attorney Genoral ‘
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