
BOA m OF ACCOl:"'"NTA.N0Y: Governor may make ·recess appointments 
of members; members qualify on the 
date the required oath is taken. 

October 17, 1947 

nr. D. P • 'i~'illimns, 8eeretary 
Niissour1.0tatc ooard or Accotintaricy 
.Tef.ferson Cl ty, r.iissouri 
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'rhis is in reply to your 'letter of october 10, 1947, in 
which you request· an opinion .from this department as follows: 

· nThe Missouri State Beard of Aeeountanoy 
desires to have your opinion regarding 
the conditions to be met to qualify an 
individual to exercise the functions of 
a Donrd member, and/thereupon be entitled 
to reeeive per diem compensation therefor 
as provided under section 14909; nevlsed 
statutes •. 

.. .. i'_ ,, 

11It is our understandin.c that appointments 
made by the G-overnor ar~ subject to con­
fi~nation by the Senate. 

"~rhe proposi tlons which we wish to aubmi t 
to·. you for a ruling are as follows: 

n(l) If the term of a member of the Doa.rd 
has expired and the Governor.has made an 
appointment of n successor at a time the 
rassouri Senate is not in session, may such 
appointee be deemed to have been appotnted 
and qua"lified as a member of ,this Board to 
actively participate in its operation and 
be entitled to compensation for such ser• 
vices and reimburseme~t of expenses as set 
out in ~jection 14~ 909? 

"12) section 14,005 provides that the 
terms of the Board members (after the 
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initial appointees) shall be for the unex­
pired term. Your opinion is requested as 
to which of the following dates dete~ine. 
the ·!;lme from which such term commences: 

{a) Date of appointment ·by the Governor; 
(b) Date of corifirmation of appointment 

by t;he ~)enate; 
(c) Date of commission; 
(d) Date required oath taken." 

Assuminc; that the appointments of successor members of the 
Eoard are s~tbject to con.fiJ•'..:rta:tion by the S~enate_ your inquiry 
is rather fully answered in a Missouri case, r:.)tate ex inf. v. 
\'Jilliruns, 222 Mo. 268, which c;1ves the rule in this 3tate, 
-reaffi~ing the holding and a.doptino; tho language in ~-~tate ex 
rel. v. Stonerrtreet, 99 Ho •. .3~31. an early case on this quae-

.. tion. Inasmuch o..s the Court, in the l71111ams case, adolJted 
the lancuaae o-f the Stonestreet case, we will quote the perti .. 
nent parts from the -,Ttll:tara.s case 1 1. c. 883 and 284: 

"The General Assembly provided for ·!;he 
first ftppointment to be made at. a time 
when the Senate would not be in session. 
·It must have known that the Senate would 
not be continuously in session, and 
would not likely be in session at the 
time when further appointments were :made. 
The law contemplates that such appoint• 
ments shall be made at the proper time, 
a...11d that the Senate will act upon the 
appo:tntmcnt at the next session there­
after. The law does not .contemplate that 
there can be no occupru1t of the office 
until both the Govornor and Senate have 
acted. 'i:· ~:. ~:· In the meantime, such ap­
pointee, after havinc oth~rwise qua.llf'ied 
under the act, i3 entitled to the office 
until ,such tim~ ns the Senate rnay pass 
adversely upon his appointment. ~hould 
the ~1enate re.ruoe to coni'll"m, the Govci•nor 
would then have to a.ppoint.r:mother. This 
at least has been the uniform courso pur­
sued by all prior administrations dealing 
with legislative enactments of' this char­
acter." 
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A second part of your> inquiry seeks to determine,· for pay 
purposes, a date on which the appointment takes effect. In 
State ex inf. v. \'iilliams, above, the court stated, l.c. 277, 
279 and 280: · · · 

" ~~- ~:· ;~- The po·wer to fix one means a 
pmver to fix the other, and it is ira­
material at which end of the term this 
power operates. It can say in the first 
instance that this term shall begin on 
a certain date and run so long, or it can 
say this appointment is made unCJer the 
law with the unders~andinc that it shall 
end upon a certain date. In either case 
the power recognized as having the right 
to designate the beginning and ending of 
the term has acted. 

Jt ,, ,, -. (- .. ~. 

" i~ .;;. ~l- But if the Legislature, being 
possessed o.f' the power, had fixed the 
date of the coannencement of the· first ap­
pointee's officiu.l term, it would not be 
quostioned that such initial·point, being 
o~e made sure and steadfast, woul~ recur 
at every correspondinG period o~ two years. 

tt 'Under statutory provisions substantially 
identical with these under d:tscussion, it 
has been held that the true rule was to 
construe the word "terra" as desiGnating 
consecutive poriods of six years, following 
each other in regular order, the one com­
mencing whore the othe:r ends, and treating 
the incumbent appointed in any such period 
as the incumbent in the particular ter.m or 
period to \Vhich his appointment relates, 
his of'.fice exp:tring wt th the expil>ation of 
his term. (People ex rel. v. r~rccla.re, 99 
N Y 8 .,. 93 ) " " J' fl • • -:.,) , • "'h~ ;.,- .... '" . 
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Section 14905·, Laws of 1943, par;o 957, fixes an expiration 
date for the terms of the appointees, and is as follows: 

11 'l'he tenn of onG oi' the lni tial appointees 
shal~ expire with July first of the calen· 
dar year immediately succeeding that in 
which his appointment wus made; and the 
terms of' the other initial appointees -shall 
expire, respectively~ with the first day 
of July, one~ two, three and four years 
after the expiration of -the shortest term 
afol .. eSaid~ oi:· ·l~ ;< " 

'rhorefol·c~ the 1.Jeglzlattu"e mul::lt have meant that the new 
terms of the successor appointees wore to commence on July 1. 
However, it may tal{:e some time for the appointment and quali­
fication of a s_uccessor, so provision was made for the incum­
bent holding over, to wi. t: "I;:very member shall, however, hold 
office until his successor is appointed and quallf'ied." 

In 43 Arn. Jur., pa1;e 137, the rule -is stated: 

"Sec. ~143. ' F.ffect of Holding Over. -
A public officer entitled to hold over 
after the expiration of his term until 
his successor qualifies, may be entitled 
to the compensation of the office during 

i b • '·h h. } ld r " " ~·II 1 the time n w -~c . e so 10 s ove •. ,, ,, .r 

What qualifies a :r>oard member? ~)action 14905, above, states: 

"To every member appointed by the Governor 
there shall be issued a commission or 
certificate of' appointment; and every ap­
pointee, before entering upon his dutj: es, 
sl-wll talw the outh of office required by 
the Constitution of all officers under 
the authority of this. r::tate.'.' 

In the Williruns ca:Jo, above, those f'acts were set forth, 
l.c. 273: 

!ton i<lay 6; 1907, tho G-ovePnor sent to the 
~~enute the following· connnunicatlon: 

"'Office of thR Governor. 
"'Gtate of llissouri, City of Jefferson. 
"'JJay 6th, 1907. 
11 ••.ro the Senate: 



11 'I nave tho hon<)t• to advJ.ns thnt l t':!c'.v·e 
this day~ by unc. with \-.hs. advice aud con­
~Hunt of tho .cn,ate, appointed ;rc.sae ;•.,. 
i.:lkes, o":' the elty of ::!.t. Lot.ds• to the 
office or ~:actol"y Ir.!E.~ .ector 1 vice ,J. c·. '"<• 
Eill,:.r, rosl, ;rwd, · f·ol ... ::1 t~')l'>J:l'i. endinc: ;·'fay 13~ 
l9C9. 

'! r he spec t1't.1ll y, 

tt'I'his appointment \HeW co:nt';.r>mcd b~r the 
::,enuti'J at }Juch extra ze!:':a1on. Who cora.­
lttissicn ~ms o'' da.to !)ay 11, 190'7, and 
:~:.ike.s qw::.lifiod ~-;~l:s' 17, 190'7 •. ;~- ::· -.~." 

\ 

It will ,"Je no ted thnt t!:'lro; :·~overnol" appointed ,'>U:es on 
Mr;;y B, 1'1:107, the commlunion wa.s of date ··~e.y 11, 190'7, s.nd 
"~·-ittes quo.lif1edn :,1ny 1'7, 190?. 

•rho P'~·rtintlnt p~ovinlous o.f' tho ~;tntt:t:e nne~~ 1• co:nsidol'fl­
tion in tho ,;LU.iB!flf. C!UJO woro as follovm: 

'
1 ;:eforo entez"in;-~ ur:~on 'i~ o:·1''ic:l.~;:.l d.c;ties 

thE'I i.rt:Jp(')ctor :!.~f;1:1.li mnkr: oath to i-lUpport 
· tho eons ti tution nnd f~Lthfully dmuoan 
h:tmnelf in offj.ce; b.n elwll ::.lso execute 
a bond to thn st.-3tn of' ~~if;.;:;c•url tl ln auch 
SU}i.1 G\S tl'H· ;jOVO:P!lOl' ntay ln~eSCT'i.b~, ~':ith. 
tP:o o1• moPe sol v~mt ntu-·etl{)!S 1 to "bt:,, ap-
1n·o·ved by the ·_'.C'"mM':I.or• cfmd1 t1:)nai' upon 

. h.is fui thful ymr•i"'o! .. \•1fU'lCO of the dutles 
1mpof3ed upon him by this net. n 

'J'hC'l?OfOl-.0 1 in O!'i!er to qu:tl:J.:fy _. 1. t V/t>.~: DOCf\SSary that ';ikes 
n1ako an oath and give a bone. .e have a somCtwlwt similar !'ending 
in ;~cation 14905, excludins the bond pPoviso, of course. 

In rJ:rder· for & tne:;nher to be rgml:tflcd, It 1 s nectufsa~y that 
the Governor Lwue n comHission and t.::w.t th0 .nm11ber tako the 
oo.tl1 of' o•~f"ice. 
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In tl1e li;._-;l1:ti of tl~,_o --.iJ_llr.uns CfLSe, al)Qve, we think tl1a.t 
the date the oath is taken after the issuance of the co;nmission 
is the first da:y" for. w:!:'dch compensation may be paid the incoming 
Doard member, bu.t that tho terms of office .co~·:n11ence on July 1 
of each year~ which is provided for by sto.tute. 'l'he terms for 
tho successo1 ... appointees aJ'e to be for five year-s. ";:pon the 
expi1•ation o.( each of said initial ter-ms, the terril of office of 
each member thereafter appointed shall be five years. vacancies 
shall be filled by tho Governor for t.heunexpired terr.:.." 

Conclusion. 

It is·the opinion of this department that: 

(1) lf'he Governor may malw recess appointments of members 
.of' the I:tl.ssouri f:,tate E'oard of' Accountancy, and said members 
may participate in its operation and be entitled to compensa­
tion for such services and reimbursement of. eJt'f!enses. 

( 2) 'l1he terms of the successor /:onrd members date from 
_J~y 1 of the yo~;.u> ln which tr1ey a:r~e appo~nted. 

(3) A Hoard member is not qualified until he takes the 
oath. 

( 4) A P.oard member may not receive compenso. tion for per­
forming the duties or· the ,of'flce lintil be has qualified, 1. e., 
been issued a comraission -and taken the oath of off'ice. 

APPROVED: 

J. Ti;. 'rAYLOH 
Attorney Genoral 

JRB:ml 

Hespectfully submi.tted, 

JOHN R. BATY 
Assistant Attorney Genei•al 


