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' ISTRATE COURTS: When felony charge dismissed before prelin
- MAGCRIMINAB COSTS: hearing, nelther the state nor county, nor the
, -  prosecuting attorney are liable for costs.

\. When mlsdemeanor charge dismissed before triel,

Vo county is liable for costs,- -
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Honorable Unplk wilson
Juuze ol the vaglstrate Court
Aeury Cuunty

: ' Clintod, dssaurd

sear Judse Willaons ‘ -

thig is in reply to your letter of October 17y 1947, 1in

vhich you request an opinion from this departaent, pcadin: us
followas: -

"loveral eriminal cases, Hoth felunlies

i misdeseanors, have beon iled in

this Court based upon the rrosecuting

Lttorney's own informatlion and belief

and have by him been dismissed.veforve

trial,

"I a felony case 1s filed by the
Prosecutin:g Atborney upon hils
Formation sud bellef and is disminsed

by the Prosecutlng Attorncy hefore pre-
liminary hearing who, if nnyone, is
responsible for the coste of the sheprifd
and the a:lstrate fees?

"4lso if a misdemeanor is Tiled buased
upon the inforwmation of Prosecuting st-
torney and is dismissed by him before
hearling who, 10 anyone, is vesponsibdle
for the nheriif's fees and Lasistrate
fee?"

w1th roference to the first question presented, your
attention 1s directed to an opinion of Liig departineut rern-
dored to you as Prosecubing Attorney of lenry County under
gate of June 11, 1937, holdlin ; trat wheu a person charsed
with a felony on complaint oi' tiie prosecuting attorney 1ig
dismissed from sald char;e abt the request ol Lhe prosecuting
attorney hefore a preliminary heoring, neither thie state norp
county, nor thoe progeeut.ng atbtorney are liatle for Lhe cogts
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which have acerucd in vald casce, and, fortner, that the ofTicers
concerned are not entitled to cullect aany costs In said case,
A copy of the opinion 1s enclosed horewith for your use.
g9
A furth.r question presented concerns the 1llabillty for
crimingl costs in a case where a porson 1s chaprged with a mise
semeanor on inforamation by tiie prosecuting atitorney but sald
charge is dlsmissed by the prosecuting attorvacy before trial,
rrosecutions before maygistrutes Tor misdemneancrs are by
informations made by thic prosecuting attorney oif the county in
whicn tie offense may be pros ccut,. Upon the iliny of an
information vy bhie prosecuting attorney it 1s the auty of the
aa~istrate to forthwith issue a wvarraagt for the svrest of the
ief ndant, The filin: oif duch an information has the effect
i instl; atlng a erlaiaal prosecution, Whily wus recopnized
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W s o The detarmina%ian o the gucestlion

nere hinges upon thwe scope and meanln: of
the words terlminal prosecutlon,! as used
in geoction 4174, SUPra.  © have_n@ doubt
ey include a criqainal infoeastion Tor a
wlisdeneanor, - o ol *

if, after the prosecution bins comienced, ithe prosecubing
aﬁt)rney wishes to disalss the charses Jrouﬂht acainst the do-
fendant, lic must enter a nolle proscqui. oy the purpose ol
criminal'costs sitatutes, a nolle prosequi 1: consldered the
sane ag 17 the delfendant had been acgultted, e find this rule
set out in the case ol the ~L.te ex rel. Wudor v, The glatte
Gounty Court, 40 Loe. Appe LO3, at paze J06:

"o gole question thub was tried below,
and is for trial lere, ls whetiwwy the
county o rlatte 1s llable for the costs
arising under tho above-mentioned in-
ulctﬂent.

"The controversy 1s whether the state or
county iz liable for relator's costs and
the case depends upon a construction of

th:e crininal costs statute; and in passing
on Lhe question we shall consider the case
ay thourh the delendant had been acquitted.
‘"he nolle proseqgul smounted to an acquittal
in the sense of the statute."
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”sn all misdemeanor cases ont ilunlorwation ol the prosecuting
avtorney, wiere thoe defondant is acqultted, the costs arve 'pald
vy the county in whleh the iaformation vas filbd, exceplt when
trey are pald by thoe prosecutor or as otiierwise provided by lav.
section 4225, ede 4O, 1939, provides:

"In all capitul casocs, znd those in which
imprisonnent In the penltentiary is the
sole punighuent Ffor the oifense, 17 the
cdelendant 1z acgqultted, the ceste ghall e
paid by the state; and in oll other trials
on indictuments or lulowiation, il tho de=
fendant lc acqgultited, the cogts shall be
pald by the county in MU.L : the Lndictaent
wan found or Inforamaticn filed, oxcept
winen thwe prosecutor sh ll Le adjud;ed to .
poy them or 1t shall De Ob'C“Wj se provided
. by law,"”

The vord Yoroseeutor," as used in the above stubtute, has
rvforouoe only to trose porsons conbeaplated in Lection uﬂqb

‘e VO, 1039, and has no referance to bthe prosecutin: attorney.

‘

'A “cauin' o3 Hectlon SI00, elle 0o 1989, muxkes this quite clear,
salc secblon provides as follous:

Tohen tho 1ndlo ‘MQbLOﬂ ilg based on un
al'flcevit TIled with the clerk or do=-
‘g livered to ithoe prosecutina_-; attorney, as
4 provided for lm section 3895, the person
20 who made such arfidavit shall be deened
Li:o prosecutin. witness, and 1n =11 cuses
e in vhich by lav an 1udlctmonu is required
) : to bLe indorsed by a prosecutor, tho person
who mulies the affidavit upon which the ine
\ Tormnation is bhased, oy wio verifies the in=-
. Tormation, uall be decued e prosecutor;
and in case the prosecution shall fail frowm
any cause, or vhoe defendant shall be ac-
quitted, “such prosecubtin; witness or nrose=-
cutor “shall be liable for the couta 1n th
cagse not othwrwlise adjudsed by bhe court,
but the prosecuting abbornsy shall not be
liable for costs in any cHsSc.” o

{tnderscorin oursS. )

the oot sentence of sald .cetion 4900 clearly indicates
that thie presecutin ; attorney 1s not liable for the costs in
any casce M\
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Coneluglon,. ;

, “tols oo opluion off vhdis deportuent thot rlon @ person.
charged with a felony om cowplaint o th. prosecuting ottorney
“1s dismlssed fron sald charge at the requeat of thw vrosecuting

attoraoy beforc preliminary hearing, neithc y» the state nor
county, nor the prosecuting attorney are 1lable for the costa
which have accerued in sald case, and that the officers core .-
cornod are not entitled to colleect sny costs in sald case. Tt
is further the opinicn of this department tist viren a person
ciharged wich ¢ misdemeanor on iaformation of the prosceubing
attornoy ls disaissed bLefore trial frosm caid charpge by a nolle
prusequl, the county 1u liable Tor¢ the costs which have accerucd
in sald case, '

, “egpoctfully submittied,

SRV UGITIELLY

Agsistant Attorney deneral
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Attorney Ceneral
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