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MAGISTRATE COURTS: 
CRIMINAL COSTS: 

When felony charge dismissed before preliminary 
hearing, neither the state nor county, nor the 
prosecuting attorney are liable for eosts. 
When misdemeanor charge dismissed before trial, 
county is liable for costs •. 
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I1onorable ;''nrk · dlson 
,Jw,i,·;e of t!;e , a",1strato C•)Ul"t 
ro nP;y- C otm t ;y 

Clluton·, ;.J.stwt:rl. 

'.L'hi:J is in l'eply to yow" ·lot tor of Uctobel' 1'7, la·1'7, :l:n 
;J,ieh ~,rou r'oquost an. op~.nion f1•um t:'is c3Hpart·,leht, :r•cw'lin; u.s 
f'ollovJa: 

11 .'.ovot•[!l Cl'"imlno.l caucs, .both_ fel:..mlos 
::end ~nisdo,non.nor>s, have bfl01'. f'.Llod in 
tl:1is court ~)o.sed u.pon the er·osecutlnc 
Attopney' :) O'.:n infoF!!latlon ,''\.ncl br;liof 
(Ld have by 1-:tlln be:1en dismi:.:n::ed .• :Jefo1'e 
tr:"i..al. 

"If- u felony cnse 1 s f:tlecl by the 
l'P03ecut1n,; ;\ tto:r:·Iw;y upon 1'dE: or;n l.n­
fol'A&tion and belief' und i::1 d:L:u!;,i:Jned 
by the h_•osecvidns :1.ttorncy before pPc­
li•.ninm:•y hear in;:; who, ii' nnyono, i8 
responsible fo1• tho co::Jts of the :~;horiff. 
and tbo .. ;a,;lstl~t-d:;e fees'? 

!'i\lso if a 'aisdemcanor is filed based 
upon tho information or Prosecuting /~t­
torne)l o.nd is diami8sed by him befor•e 
hearing VJho, if anyone, ia r•esponsible 
fop tl-•e .' .. heriff's fees and Lh:t:;istrate 
fee?" 

· :j_ tl1 .rofcronce to tho first quent:'Lon p!:·esonterl, your 
ottont:l.on 1;:; dlPocted tu nn op.'..n:l.on u.f' ti:is depart•i1ent re.n­
dore<l to ;you as Pr•osect.<.tinc 1\ ttorncy of 1 cenry county under 
dato of' Jvxw 11, lD~.i'i, holdin_: t''[J.t '"~·-~:n a poPson cJ~rn~:~;cd 
with a folony on co.~tplain't. of tl~c rn-:>oaocut1.nr:; 8.ttorut::;·· is 
dls~:·i1i:::;sod frorn ~:lald chnx'L;e at t1H~ :t?cqnost of L~tc · prosecut1.nr; 
attornoy hef'ol'e a prellmin·•.ry :ttcnri:n;;;, noit';cp tl!e statn nor 
cour.tty, l'lOl' trw prosccut ·,c; attol'Xh:'y ~t:L'O lio.'i.:J.c fol' Lile costs 
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r.rl-Li.cll lltl\T_o acc:r~uod ~7.n ~aiG. \cttuc~, .~~n.ct, :f·uJ::~t(LC~l .. , t11at tlJc· o.t·-r~tcers 

concerned are not entitled to c~<LLect any costs ln saJd cn.se • 
. h copy of the op:Ln'LOll LJ encloaod ho:t'ewi tL 1'o1, your use. 

" 
·) !) 

1\ fu.Ptb: :r question p:r'Ol:lented concerns t:Je llabili ty for 
crininul co:::;ts in a case ~~here a poPson :is chtn~ged vd th :_i mis­
. omeanor• on infol'<llation !J;y t1w px'osecutinr; attornoy bl-~.t said. 
char"~e iB disml~1sed by tho prosecut:Ln:; aLtcn~nc;y iJefo:r•e trial. 

;_'ro~wcutions bcfoi'o xnab:l.strates for :ilii->de·r1eanor's n.ro by 
inf'onaatio.(w ·made h;y tbc p:eosocut:Ln;; attor•ne:; of the cvunty in 
Vih.ic:t the offense ·n1ay be prosccutoo. Upon tho filin::; of an 
:'tnfor•mation v;; the pro8ecut~_n,~; attor>ney l t L; · U1e: duty of t}lO 
.cm.~Lstrate to fortbwi th i ::>stt.e a warrant for tho arrc·ut of tr~e 
defendant"' 1'ho i'ilin: or u1.u:;1! :u1 :i.nf'o:r•mntion ho.:.; the effeet 
of in::; t.:lr;atlnr_; a erlrnL1al p:;:·c;zecut i.cn1., 'l.'h:tu \:VtUJ recoL~:n:i. zed 
t:y ti·,e :.upre11iO Coul~t in :·x t'::rto ndarcJ, lOG 1o. GlS, l.c. (5~:2: 

' 1 ''· , .. '"· '!-r}··n C~l·et('l-.{':11.' na~·-i,··"l o·" 'l'-i•t:> q- L'(·,nt·~ o· ···1 •<. "' It _,_ 1.\J .I A V _ -.,JJ [ fJ,I •. 1 1. .•U ..!... .(. 

Lere hinc;es upon th.o scope and moani:n_,; of 
tx113 vmrds 'crhll.nal prosecution, ' tLB used 
in soc tlon 4:17 11, :ntr)ra. c have no doubt 
I.Loy ir.~clude a cPi•tl~.n~.tl int·m:•l!tD.t ltnl Cor a 
··,tisdei:leanor, :.- -::· ·::- 11 

If, nftcl' the p1·osecu.t:ion l;,n~: corn.nonced, the pr>onecntin~~ 
atto.L'ney wi.uhos tn cUs:ni::w the c 1..,ar~;en brou.:;bt a:;aL1st the de­
fcnda.nt, Lto EtLW t enter a nollo prosequi. ''oi' tho pm'poso of 
c_rim:l.nttl cost;J ~;tatutc01s, n. nolle p.r•oseq"LLi 1:.:; eo:n.f-d.do:Pocl tlle 
uano nu if' tho defendant had been o.cqu-ttted. '· e find tbiB rule 
net out in thu case of i'11c , t t,:.: ex r~:l. '.''uc]or v. 'Tho t'latto 
(!ount-y Court, 110 r-·:o. J\pp. t,Q:;), ftt pa_i"SG tGG: 

11 'l'hc: solo qucsti.oll 1-;l.wt. V>'a:.:. t~ied !)slow, 
and iu for tr•i al J:cro, _b:• Wlletl~:.'r the 
county o~ ~latte is liable for the costs 
ar:t::dn,; under tLw o.bove-munt:toned in­
dictment. 

"r.rJ:io controvel'SY is \.vhether th.o state or 
county hl liable for· rele.tor 1 s costs ~Hld 
the case depends upon a construction of 
U~e crim:i.nrtl costs statute; and in passlnu; 
on thn question we shall consider the cuae 
au thou:l1 V1e defendant hnd been acquitted. 
'i'he nolle 12_!'ooequl. ~J.mounted to an acquittal 
in tlw IJf;nso ol.' the ::Jtatute.n 
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'ionorable >·ar•l:: '-jllson .. 
-"".>-

- In all m18dornen:noP cases on infox•nw. tlon o~·-· the prosecu.tln~~ 
:::tLtoJ:'ney·, r1l.•e1•o tL(~ def'ondant J_:J tlcqui tted, tho co~3ts ar·c-~ ·paid 
i1y tho count;;· :Ln \'Jt•lch. the in 1'o.i·rw.tion ·.:.us filed,. except w~he:n 
t> u:y a:co paid by the })l'osecutor or us ot!H:-;rvdse provided b;y lo.vr. 
:;oction 4,223, 'i· .• :;. _<,:o. lD31J, provides: 

"In all capi tul ca:JoG, ~~nd. ti:.ouo in YJhlch 
impPisonmont ln th:.::; pon1 t<~mtia:r:-•y ls the 
uole punish!•lGnt .rm·· Ll:c oL'fc:nse, if' the 

. d.e:Ccndnnt h~ ncqui ttod, the' cof:lts shall ue 
paid. by t::·_n state; und in u.ll oth.or trtals 
on int1ict:rtonts or ln:·ur'•.lf:ttto:n, if tho de­
fendant lc aequl ttod, the costs ~>lull :_le 

pait<. uy the county in r1hlch the :i.nd:l.c tr.w:nt 
rw.;, found or lnfor,nattu,-1 f'ilccJ, uxcept 
w;-wn the pi'OGc-cuto£' sLall bo adjud.;ed to 
pr.:;- them OP it :::>hn.ll be otl•crvdse provl(lod 
by law.'' 

'.i'ho VJord 11PT'oseeutor, 11 a;:; uned in t·,,o a1Jovo i:~tlttnte,_ has 
rHfereJ·tco only... to t'·oso pr;rson::; contmnplatec1 in ~ .ection ::>m::r,, 
:i.:;. ···;o. 1D3D, anfl ll~-'" :no rcfBrn·r,.ce to tc1r' JXL'osecutin ·. nttoi•ney. 
'!\ :t>cadin; 0\' ;,(:-;Ctlon 3'~)00_, F.:. :;•o. 19~)9, :na!WG t>J.;e; quite clnm:-. 

;a.lo sec tlon pro1.1. des as :follows: • 

" b.on t;t;c ln.l-'o:t·irtD.Gion .iu- baucd on an 
o.!'fi(iavit fllccl v.it1l the clerk or do-
li verod to 'Liw prosecut:Ln:~; attorney, as 
provided for in section 3806, the person 
who 'nado such af:f'iduvit; :.;': . .:.ell be dovmed 
tLo prosccut.l.n, .. wl tness, and -i:u ~;.ll cHS0s 
in v;l:ich b;y la\"J an indictlnent l~; required 
to L>e indorsed by a prosecutor, the pel'•son 
w~io mnl::os tho af'1'ionvi t upon vxhlch the ln­
fo~nation is 0used, or ~;6 verifies the in­
forxrtntion, shall bo cleOHled t e p:cosoeu.tor; 
and ln c1:1.se t.hto' p:r•ouccl.l.tion f.~-~-H:\11 fnil from 
any ct.l_usc, or -;;flo dcfenr1ant uhall he ac­
quit. ted, 11 ~uch p:Posecutin.; witness or prose­
cutor ·>::;hall he liublt:: for the co::tts :ln u~e 

eourt, 
not be 

'J'!w lu.;;t ::::ent(0nee o:' ;;_;ald. :.action ()SJOO clt~ar1y indicates 
tlH;t tl.Hi pro:)ecutln • nttn·ney i~; not. liable; fop tt·.e costs h1 
any case. '\ 
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Concluu'Lun • 

.. '.t 1.s tl:c opln::.on of.' 1;i:i,; ;, pn.rt·,1ent t.h: t 1··l~cn a parson 
cbnr·::~od u:l th a J'olony m~- eo1~laint or· Lh lH'OBOcutl:r1;·~: attoi•ney 
is disulrJsed fr);~1 said cho.r.c:o at tl:•c l'equ .. e·st of the DPOseeutJ.n,:;.. 
attorno-y· be.for·c prel imln::1.ry hcarin:_.;, nei ti·t r· the sta t• nor 
co~nty, nol' the· p!:"o"Jecutin;~: attorn.ey m:o liable fo:P the coat:J 
\~lhlcl• have accrued in sal,:i case, nnt'1 thu.t tho of'.ficel'S con-~"' 
cornod are ~ot enti tlod to collect HYl"j costs in. said case. Tt 
is fu:r'trtcr tho opinion of.' t;ld::J depar•tc><e:mt t•,ut V;l~·en a person 
cl>Hl\:od v::t t:.h n ii1LHJ.e1neano1' on lnfol~.~~mtlon of' tlLc, p.t·o,;ocutin;: 
attot>:noy is di;;; .}i:Jsed l:;cf'ore trial f'ro''l :.;aiel cl:w.r(,:o by n nolle 
prosequi, the ~ounty iu liabl8 ~o~ the couts ~1ich have uncruod 
in uaid case. ' 

Dl.' :Ell 
f;:nc. 

' cspoctfv.ll y :::a.J.b~-,li tted, 

-.-- !\ r _c-~ ,' ·4 .1~ ;L-:"·1 L·~cr, y· 
,lssistan.t ".ttol'YH~y !:enorn.l 


