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MAGISTRATE 'CODHTS : Division No . 2 of the' Ma.gfs trate court 

of Nodaway County is a legally con
stituted court . 

r"arch 1 0 , 1848 

··onorable ~awott L. ·"'a=:-tram 
Prosecut l n -; '\ ttornoy 
: odnwo.y County 
1,aryvillC' , ' isoouri 

~ . 

Fl LED i a- I ________ j 

Tlus is in i~ply to your l etter of recen t date rcqucotin 
t!~c opinion of t h is dopo.rtment rec:;ardinG tho le~al stntus of 
l;i vision "o . 2 of t he ~!a.;:; istr .to Court of :~odav/G.y County, 
' i ~ souri . 

On l1ovombor 1 8 , 1946, a number of qualified voters of 
r·odaway County fi l ed a petition in the Circuit Court of that 
county in accordance with provisions of ~ection 1 of an act 
of the 63rd General Asse nbly, aws of issouri , 1945, pac e 
765 , rolati~ to ma istrates , prayin.; t hat t ho number of 
ma_;istr'ltos in I'odaway County be increased to one in addition 
to tho probate judge . Tho record discloses that said petition 
was taken up by the court and found to be sufficient ln form 
~~d substance . ~uolication in the ~annor prescribed b• law 
was ordered, givin~ thirty days public notice prccedin~ t he 
henri~: on oaid petition. The record discloses t lat on 
Lecember 23 , 1946 , the petitioners filed the affidavit of 
publication. 

1 

The record furth~r disclosos that on ~econber 31 , 194G , 
a hearin0 uas held on said petition, at which ti~e it was 
nd judc:>ed and C!ecrced by tho court t hat t he nUr:lber of -:na ;is 
trates in :Todawny County bo incroo.soC. to one in addition to 
tho }>l''obato judge . The eocroo of tho court is as fo1loYJ::; : 

!t 1:o'C'1 on tl is 3ls t day of <.,comber , 1 G46 , 
t ho same beiDa a regular day of tho Cir
cuit Court within and for Nodaway County, 
•·isoouri , and a poti tion havinc boon fi l ed 
allezin.; that the needs of justice require 
an additional magistrate in addition to the 
Probate JudGe in said county and state and 
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praying that the number of macistrates i n 
said County of l!odaway a.nd 0tateo of 
··issouri be increased from one to two , tho 
court finds that said petition bears the 
sicnntures of a lar0e number of taxpaying . 
citizens and voters within and for said 
Nodaway County, nissouri and is in order 
o.nd satisfies all loua.l o.nd constitutional 
requirements as to fona and substance , and 
the court furt her flndin3 that notice of 
aaia hearing on said petition has been 
~iven and published accordin0 to law; and 
this petition cominG on for public hoarin,;, 
evidence is hoard, and the court , being 
fully advised of all tho promises her ein , 
after due deliberation and consideration 
finds that facts and allegations in said 
petition are true , and that accordin~ to 
tho needs of justice in said County of 
nodaway and tate of isoouri one magis
trate in addition to the Probate Judge in 
said County of Nodaway and s tate of 
~ssouri should bo provid~d for . 

"1Jow tho ref' ore , it is by the court con
sidered, adjudced and decreed that the 
number of ma;lstrates in said county of 
J:odavmy and .> tate of l issouri bo and here
by is increased one in addition to the 
Probate Court of :Nodaway county, t'issouri , 
an<i t hat saia additional ma.;istrate bo 
appointed by the Governor . " 

·. 

In accordance witL. the judgment of the Circuit court of 
~roda.way ·county the Governor of Missouri , on January 13 , 1947 , 
duly appointed a.r.d connnissionod ;ronorable Raymond r:cklos as 
·o.glstrate w cnln a nd f or 1 oda·way County. The said 1a-ymond 
~cklos havin..:., qualified ,as Judee of Division ITo . 2 of the 
W1gistrato court of :Todawo.y County ls at the present time 
serving in that official capacity. 

The question presented conco.ns t he suff'lcioncy of the 
petition with reznrd to t h o number of signatures appearing 
thereon . .rt is required by .:;action 1 , La\vs of issouri , 1945, 
page 765 , that five hundred qualified voters of t he county 
petition the court in sucn matter . The record discl oses that 
two petitions wore filed bearinJ a total of only seventy- one 
siGnatures . However , we have been reliably informed that there 
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were filed in the Circuit Court of ! odauay County on I ovcmber 18 , 
Hl4G , petitions i dentical with t hoso a.ppoarln_· of record bearillG 
t ho si ;na.tures of more t h an five hundred qualified vo~ors of 
Uodaway County, but that such petitions , excopt only those bearing 
t ho signatures of seventy- one voters , have for some unexplained 
reason disappeared from the files of tho clerk of t he said 
ci rcuit court . 

The statute requires tha t action be brounht "on petition 
of f ive hundred qualified voters of t ho county . " A court must 
proceed in a pending cause according to the course prescribed 
by law, in that the petition before it mus t bo ono , in the 
first instance , sufficient to initiate the exercise of its 
jurisdiction. The court in its decree stated that "said peti 
tion bears t ho sicnatures of a largo number of taxpayine 
citizens nnd voters ~ithin and for said Noda~a.y County, 'issouri , 
and is in ord9r a.nd satisfies all legal nnd constitutional re 
quirements as to f orm and subs tance , ·:~ ~=· .~o . " .. e believe the 
court would not have taken jurisdiction of this action had tho 
petition not satisfied all l ocal and consti tutional requirements . 
Tho law presumes the reasonable and proper performance by an 
offic er of tho dutie s pertaining to h i s offico . ~tate ex rel . 
and to t ho use of City of >t . Louis v . Pr ios t , Cler k of the 
Circuit Court , et al ., Uo . Sup ., 152 S . l . (2d) 1 09 , l . c . 112. 
I t is well settled that any affirmative act on the part of the 
court im~li oo that all facts necessary to gi ve the court juris 
dict ion to render a part i cular jud~mont woro duly found and 
t b.a.t every s tep necessary t o ,_;i ve j uri sdiction has boon taken . 
l\n.y v . •a.y, 330 }~o . 530, 50 •.> • • . (2d ) 142 , l . c . 144; Sto.to ex 
rol . v . '3roaddus , 216 T.!o . 336 . 

A· judomont rendered by a court of conoro.l jurisdiction is 
presumed to bo valid until vacated by proper proceedings i ns ti 
tuted for t hnt purpose , whore t h o judcmont is one within tho 
jurisdiction of t he court r endorin • such judgment . ness ·:arming 
": \'ontilati~ Co . v . ~lineton Gr ain r:levator co., 280 t"o . 163 , 
l . c . 185; .Jefferson City :?ri dee f>< 'l.1r anolt co . v . T'~asor , •o . 
nup ., 300 . ~· . 778, l . c . 780; Lewis v . Lewis , ' 'o . App ., 176 ::; • . t . 
(2d) 556 , l . c . 560, 561; Davi s v . Ho rcan Foundry Co ., ~'o . App., 
23 s . '. . ( 2d ) 231 ' 1 . c . 233 . 

Tho j udGment in the caso at oar is valid on its f ace and 
affirmatively sta tes that t he peti tion under consideration 
satisfied all l eeal and c onstitutional requirements as to form 
and substance . I t is valid and blndi~~ on all concerned . 
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· Concl usion. 

I n viow of tho forogoin0 , it iG t l erefore t he opinion of 
t his department that Division No . 2 of t he ns istrate Court 
of ~.odaway County, j'i s souri , is a l e0ally constituted court . 

This conclusion makes it unnecessary to consider the 
other questioha prosentod. 

APPROVED : 

J . • •£AYLOJ 
~ttornoy onoro.l 

DD:ml 

Hespoctfull y submitted , 

T,AVII DOinM..LY 
·Assistant Attorney '' eneral 
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