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Prosecuting Attorney
Shelby County
Shelbina, Missouri

Dear Mr. Bollow:

This is in reply to your letter of recent date requesting
the opinion of this department, and reading, in part, as follows:

"I have some citizens in the County who
earnestly insist that the members of a
school board have no right or authority
under the law to sell any supplies of
any kind or character to the school.

The town has a population of less than
25,000, in fact, less than 2,000 and

they have purchased considerable material
for redecorating the school; in fact,
they have purchased considerable thereof
from one of the members of the Board of
Directors. I can find no authority under
which said purchase could be held to be
illegal, unless 1t be Section 10501,

Laws 1945, Page 1649, Section 1. Said
Section prohibits any member of the Board
from 'Holding any office or employment of
profit from sald Board while a member
thereof.' Could it possibly be said that
the term employment for profit could be
construed to mean that the board member
had no right to sell such supplies to the
board, * * a"

The question presented is whether or not a member of the
public schocl board of a city having less than 25,000 inhabitants
can contract with such school board for the sale of materials for
the redecoration of a school building within such district.



Honorable ¥red C, Bollow - R

Section 10501, Mo, ReSsA. (Laws of 1945, paje 1649), pro=-
vides, in vnart, as follows:

"No member of any publie school board of a
clity, town or village in this state having
less than tweniyefive thousand inbabitants
shall hold any office or employment of profit
from said board while a member thereofl sxcept
the secretary and treasurer, who may receive
reasonable compensation for thelr services:

EE I

Aside from a consideration of the above statute 1n regard
to this question, it is necessary that we look to the publie
policy of the state in accordance with which our actions must
be motivated, A sgchool district is 2 publie corporation, and
s member of the school board of such a school distriet occuples
a fiduciary relationship to the distriect. State v. lNolte, 169
S.%, (2d) 50, lec. 556. In that connection we cite the case of
State of Missouri, at the relation of James ¥, Smith, v. Thomes
K. Powman, 184 Mo, App. 549, wherein the following appears at
pages 557, 588

" % % # In Woods v. Potter, (Cal,) 95 Pac.
1125, 1127, the court salid: ‘'Members of
city councils occupy & position of trust,
and are bound to the same measure of good
falth towards their constlituents that a
trustee 1s to his cestuli gue trust.
(Andrews ve Pratt, 44 Cal, 50Y.) The mere
fact that a member of suech a body acts as
such in comnection with any matter in
which he is interested vitlates the trans-
action. (Fineh ve Riverside, 87 Cal; 597,
25 Pac, 7654) It will be presumed that
under such circumstances self-interest
prevents the individual member from pro=-
tecting the rights of the public ageinst
his own.!

"A zreat statesman has voiced the basic
principles governing official conduct by
declaring thats 'A public office is a
public trust.! TLike a trustee, such of=
ficer must net use the funds or powers
entrusted to his care for his own private
gain or advancement. To allow him to do
otherwise 1s against public pollcy., It is
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of the utmost importance that every one
accepting a public office should devote

his time and ability to the discharge of
the dutles pertaining thereto without
expectation of personal reward or profit
other than the salary fixed at the time

of accepting the samej and that he should
do so, except for a most welghty reason,

to the end of uls term. Certainly the
trend and policy of our law in this respect
is to remove from public officials, so far
as possible, all temptation to use that
official power, directly or indirectly, to
increase the emoluments of such office; and
so they are forbidden to become interested
in contracts let by them, or to have their
salaries increased or decreased, or to ac-
cept offices created by themselves.”

Another similar situation was ruled on by the Supreme
‘Court in witmer v, Nichols, 8 S.W. (2d) 63, where the following
statement is found at page 65:

"On the face of the allegations the con-
cluslion could well be drawn that liichols,
imowing that the school board was desirous
of securing a high school site on Armour's
land near the southwest corner of Sixty-
Fifth Street and Wornall Road and that 1t
was unaole to do so, bought the entire
tract for himself, and t'en sold the dis-
trlct a site, thereby obtaining the per-
sonal benefits and advantages polnted out
In the petition. Notwithstanding, the
petition seems To have been drawn on the
theory that Armour sold the district the
school site, but that the sale and cone
veyance of the site was part and parcel

of a scheme englneered by Nichols whereby
the latter not only succeeded in boosting
the value of the land he already owned but
was enabled to acquire another tract on
more advantageous terms than he could other-
wlse have obtalned., This view was adopted
by the vleader, nc doubt, in order to avold
the eifect of the declsion in PRedell v,
Nlchols (Mo. Supe) 292 S, We 21, where the
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facts were in evidence and where, on the
facts, 1t was held thot Nichols was not a
party to the contract of sale, ™ut on
either theory of fact the transactions,

in so far as the school district was in-
volved, contravened public policy. Nichols
as a member of the board of directors owed
the school district an undivided loyalty
in the transaction-of its business and in
the protection of its interest; thls duty
he could not properly discharge in a matter
in which his own personal interests were
involved, The principle is so well settled
thet we do not deem it necessary to cite
suthorities,™

The above rule in the Witmer case 1s referred to with
approvael in the recent Springfield Court of Appeals case of
smith v. Hendricks, 136 S.W. ‘2d) 449, l.c. 457,

It 1s well settled that the public policy of Missouri is
declared in the decisions of the Supreme Court, In the case of
Griffith v, Mutual Protectlve League, 206 S.W. 286, 1t was sald
at page 291: -

" # # # The public policy of a state 1s to
be found as expressed in its Constitution
and laws, and in the decisions of its high-
est court, and not from general consldera-
tions of the supposed public interests and
policy of the state beyond what such sources
of information make known to the court.
vidal v, Girard, 2 How, 127, 11 L. Ed, 20563
Hartford P, Ins, CO. V. Oh:lcago. He & S5t. P.
Re COay 175 U.S8. 91’ 1“. cit. 100, 20 Sup.
Cte aﬁ, 44 L, "d, 84, and ceses there cited.
* % W

The pollcy of the state, with regard to the contracting
with an officlal board by a member of that board, is very def=-
initely expressed by the Supreme Court of Missourl in the case
of llodaway County v, Kidder, 129 sS.". (2d) 857, where that court
said at page 861l

"Appellant's alleged contract was also vold
as against public policy regardless of the

statute, A member of an official board cane
not contract with the body of which he is a
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member. The election by a Board of Com-
missioners of one of its own members to the
office of c¢lerk and asgreement to pay him a
salary was held void as against public pol-
icy. Town of Carolina Beach v. Mintz, 212
gag.HETB, 194 S.E. 309; 46 €.J. 1037 Sec.

It is clear then that the trend and policy of our law is
to remove from public officials all temptations to use their
official power, directly or indirectly, for their own private
gain or advancement.

Conclusion.

In view of the foregoing authorities, it is the opinion
of this department that a member of the public school board of
a city having less than 25,000 inhabitants cannot legally con-
tract with such school board for the sale of materials for the
redecoration or improvement of a school building within the
Jurisdiction of such public school board.

Respectfully submitted,

DAVID DONNELLY
Assistant Attorney General
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Attorney General
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