
: ~!rd of Probation & Parole' h~s au~~ority under the law gD . OF PROBATION & 
PAROLE • (S 8992 ~9 Laws or Mo . ~945) to p~ole (release upon 

• co~~ltion) .an' inmate of a correctional institution of the 
state of Mo ., to the custody of the warden of a penal insti­
tution in another State or to the warden of a u.s. Peniten­
tiary • (2) If an inmatle is paroled to a detainer said in­
mate ~ould be returned to the Mismuri Penitentiary for a 
parole violation whiCh occurred after his release from the 

out- of- state institution and 
rtay 7 , 1948 before the exp iration of the 

Mi ssouri sen~ence . 

Hono1able Donald • bunkor 
£xecutive Secretary 
uoard of Probation and Yarole 
Jef..terson City , Uio~ouri 

Dear ~ . Bunker : 

Your opinion reques t of recent date rends as 
follows: 

11
1be members of tho Bo&rd of' Probation 

and Parole ahould appreciate your opinl>n 
rela tive to their l o a l authority 1n the 
fol lowing situation : 
11 .\n lnrn.ate of the i.:isoouri :Penitentiary 
with a ' hold ' or dotalner p l aced agninst 
htm by the warden of a penal institution 
in another St~te. or by tho warden of a, 
u . ~ . Penitentiary, io conaiderod by the 
board to qualify for pa.rol o . ':'he ques ­
tion: .uoea tho Hoard of Probation and 
Parole bdvo au thority under the l aw to 
parole an inmate to tho custody ot the 
warden of a penal instituti on in anoth­
er State. or to the 1arden of a u . ~ . 
Penitentiary? 

" Ve note under ~oction 39 1 p .... ge 736, 
Ln\78 of_ t:i;;~oouri !_94:5• t .... very inmate 
inrre on pu.1•olo shall re~':lain in the 
le~al cuatody of the institution !'r om 
which he was released, but shall be 
amenabl e to the orders of the board of 
Probation and Parole• . 

"Another question relative to the s ame 
oituation: If it is your opinion tha t 
an inmate cay be paroled to a dctainor ; 
is it also your opinion th t he could 
bo returned to the ~ issouri Penitentiary 

' 
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for a pa role viol a tion which occurred 
after his release from the out- of- state 
institution, and before the. expiration 
of the Missouri sentence?" 

Since you request the answer to two questions , 
they will be treated separately. 

1) Your f i rst question requests an interpreta­
tion of a recent enactment by the Missouri Legislature . 
Said question reads as follows: 

"Does the Board of Probation and. Parole 
hnve authority under the law to parole 
an inmate to the custody of the warden 
of a penal insti~ution 1n another State, 
or to the warden of a u.s. Penitentiary?" 

We deem it p ertinent to review certa in general 
l aw in regard to parol es , their purpose , extent and ef­
fect . Prior to 19451 Section 9160 , H. S . Mo. 1939 , was 
a general statute then in effect , relative to the 3oard 
and i ts authority to , recommend paroles, commutation of 
sentence or pardon to the Governor . 

In 1945, the Missouri Legislature enacted a new 
stntute , Laws of Mi ssouri , 1945, page 734, Section 35, 
now known as Section 8992. 35, Mo • .h . S . Jl ., which created 
a new Bourd of Probation and Parole as required by the 
Constitution of Kissour1, · 1945. Sect ion 8992. 39, Laws 
of Missotiri , 19451 U. S. A., page 54, Cumulative Annual 
Pocket Part , delineates the powers of this new board 
nnd its authority to release on parole any person con­
f ined in any correctional institution in this State . 
Said Section reads as follows : 

"Authorit~ in paroles-- rules and regula­
t!ons . -~ he board of probation and parole 
18 hereby authorized to release on parole 
any person confined in any state correct­
ional institution, except persons unde r 
sentence of death. All paroles shall is­
sue upon order of the board and shall be 
~ecorded . Inmates shall be considered 
for parole upon the applicati on of the 
prisoner or upon the initiative of the 
board. The boa rd shall secure and con-

• 
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sider all pertinent information re­
garding e a ch inmate , except those under 
sentence of death, including the cir­
cumstances of h is offense , his previous 
social history and cri.ninal record , h is 
conduct , empl oyment , attitude in the cor­
rectional institution , and reports of 
physical and mental examinations which 
have been made . 0efore ordering the 
parole of any inmate , the board shall 
have the inmate appear before it and 
shall interview h im. A parol e shal l 
be ordered onl y for the best interes t 
of society. A parole shall be consid­
ered a correctional treatment for any 
inmate and not an award of clemency. 

A parole shall not be cons i dered to be 
a reduction of a sentence or a pardon. 
An Inmate shall generally be placed on 
parole only when arrange~enta have been 
made for his proper employment or f or 
his maintenance and cure and when the 
board believes th •. t he is able and will­
ing to fulfill tho obligations of a l aw­
abiding citizen. -.Lvery inmate while on 
parol e shall rema"1n in the legal custody 
of the IriStitu tlon from which he was re­
l eased but shill be amenable to the or­
dora o} the board of probation and parole. 
Said board shal l have the power arid it 
shall be its duty when conditions so war­
rant to revoke or terminate any par ole , 
and pl a ce the of.fender again in the custody 
of the proper correctional institution. 
Said board may a dopt such additional rules 
not inoonaistent with the l aw a s it tp.ay 
deem proper and necessary with respect 
to the elig i bility o!' inma tea for parole , 
the conduct of parole hearings, and con­
ditions upon h 1ch inmatea may be pl aced 
on parole . J. .. ach order for a puole issued 
shal l contain the conditions thereof. All 
deeisiona of the board shall be by a majority 
vote . " 

(Underscoring ours .) 
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The complete schism bet ween the Governor ' s pre ­
sent authority relative to paroles and the authority of 
the present Board of Probation and Parole is further evi­
denced in the Constitution of Mi ssouri, 1945, Article 

Iv . Section 7 , where it expressly provides a l~tation 
upon the Governor' s powers . Said Section reads as fol­
lows: 

"Relrieves , Connnutntions and Pardons-­
Lim tntlons on Power.--The governor 
shai1 have power to grant reprieves , 
commutations and pardons , after con­
viction, for all offenses except treason 
and cases of impeachment , upon such con­
ditions and wi th such restrictions and 
limitations as he may deem prqper , sub­
ject to provisions of l aw as to the man­
ner of a~plying for pardons . The power 
to pardon shall not include the power to 
parole ." 

\te f urther consider it well to define some legal 
terms t·or the purpose of clarif'ication and to understand 
the narrow l imits of your question. The distinction be­
tween "pardon" "parole" "reprieve" and "commutation ' ( ' ' o£ sentencen has often been transgressed , or at least 
impinged upon, which results in no distinct or p1·ocise 
conception of these lega l powers . ~vidence of t h is is 
found in \'lords and Phrases., Volume 31, Cum\111 tive Annual 
Pocket Part., pages 30, 31, 11 Parole".. Referring to tlissouri 
definitions of the above stated legal powers and for our 
purposes considering them a s concise and final defini­
tions , we cite the following cases : 

"A 'pardon' is a decl ""ration on record 
by the chief mag istrate of a state or 
country t hut a person named is relieved 
from the le~al consequences of a speci f ic 
crime , or an a ct of grace proceeding · 
from the power intrusted with execution 
of l aws ., which exempts the individual 
on whom it is bestowed from t he punish­
ment the l aw inflicts for a crime he has 
committed.--Lime v . Blagg, 131 S .'.'l . 2d 
583, 345 flo . 1. n . / 

"Generally, a ' pardon' is an act o f e;race 
which e~empts individual on whom it is be­
stowed from the punishment the law inflicts 
for a crime he has comm~tted.--Hughea v. State 
Board of Health, 159 s.w. 2d 277, 348 Mo . l236 . n 
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"A •reprieve ' is the withdrawi ng of a 
sentence far run interval of time where ­
by t he execution is suspended, and it 
does nox annul the sentence but merely 
postpones i t . - - Lime v . ~lagg, 1~1 s . f . 
2d 583 , 345 Uo . 1 . 11 

"A • connnutation of sentence • is the 
change of a punishment to which a per ­
son has been condemned to a less severe 
punishment by authority of law.--LLme 
v . Bl agg, 1 31 S . W. 2d 583 , 345 Mo . 1 . '' 

"A ' parole ' is not a ' conditional par ­
don•, but rather a conditional rel ease 
from confinement having as its objec­
tive rehabili t ation of the prisoner . 
Mo . r.. • ..> . A. Sees . 4199- 4207 ; Mo • .r .. . s . A. 
0onst . art . 4 , Sec. 7 # --~tate v . Brirutley, 
193 S ; •; . .ad 49 , 354 Mo . 1051 . " 

Pursuant to the s t atute , and under the above de­
fini tions , the Board of Proba tion and Parol e has only 
the authorit y to parole , and this au thority should not 
be confused ith the power to 11 pardon11

, "reprieve" cr 
" commute s en tence" . Since ,;)action 899 2 . 39 , supra, ex­
pressly provides th.Lt every person on parole s~nll re­
main in t he l egal custody of the institution f r om which 
he was released, the term " l egal custody11 hao, we be­
lieve, special signi ficance . In Corpus Juris , Vol ume 
17, page 441 , the definition of 11 cti.stody" is f ound : 

"The term in criminal law is the s ame 
thing a s detention in civil l aw, and 
is synonymous with imprisonment , mean­
i ng the detent i on of a pe rson contrary 
to his will ; in actual confinement or 
!h! present meo.na of enforc i ng ~· fue 
t erm implies physical force sufficient 
t o restrain the prisoner from going at 
l ar ge . " 

{Underscoring ours .) 

One other statute to be cons idered in its general 
applicati on to your question was enacted, Laws of Missouri , 
1945, page 737, Section 46 , and now found a s Section 8992 . 46, 
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page 55, 0umul ative Annual Pocket Part, R. S . A., which pro­
vides that this State ~~y enter into compacts with other 
~jUJ.tes nffecting persons on l>robetion or roloased on ,parole . 
Said uOct1on provides: 

"The governor is hereby authorized and 
directed to enter into a compact on be­
hal f of the state of Missouri ~ith any 
and all other states of tho .... n1tod 
States ~egally joining therein and pur­
suant to the provisions of an act of 
the congress of the United &tates of 
America granting the consent of congress 
to any two or more states to enter into 
a.groemonto or co~pacts for cooperative 
effort and mutual ass1st&lCO in ~he pre­
vention of crtme and for other purposes , 
\lhich co:npo.ct shall have a s its objective 
the pormitting of persons pla.cod on pro­
bation or relen3ed on parolo to rosldo in 
any other state signatory to the compact 
aasw~ing the duties of visitation and 
supvrvislon ovor at..ch probationers and 
paroleeo ; pcr~itting the eytradition ~d 
transportdt1on without interference of 
prisoners , being re-taken, through any 
nnd all states si~~atory to said compact 
und~r suCh te~ , conditions , ~ules and 
re[;Ula t1ons , aUld :for such duration as in 
the opinion of the governor of this state 
shall be necessary and proper . u 

Wi th those statutes and genoral law ln mind, 
ue ill npply them to your precise question. However , 
it must be borne in mind that there ~~ve boen no judi­
clal intcrpl'etc.tion of thl-3 section re,,.arding .Your 
particular "quostion. u ith the definition of "parolelt 
in "'lind a s being o. condit,ional rel eo.oe fror"' confinomont 
wo believe thdt tho Board 0 1 Probation and Parole has 
authority to ~rolo (keopin6 in mind that narrow auth­
ority ) an lnmuto to tho custody of the wurden of the 
penal institution in another state_ or to the warden 
of a ~nited ~tates Ponitoatiary. As tho paroling o£ 
an inmate i E a "conditional release" , the ... ·oa.rd o~ 
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Probation a nd Parol e is undoubtedly authorized to at­
tach to, and condition a parol e upon any grounds other 
than those grounds tha t ar.e illegal , immoral or impos­
sible of performance: Ex parte Webbc , 30 S. J. {2d ) 612 . 
This constructi on of condit·ions was also applied t o a 
commutation of sentence by the Governor in the case of 
Silvey vs . Kaiser , 173 s .w. (2d ) 63 . ·We are unable to 
perceive any l e gal or moral objection to the ~~anting 
of a parol e by the Board of Probation pnd Parole of 
Mis souri to an inmate of a correctional institution in 
this State , on the condition that he surrender himsel f 
to out- state authority f or the purpose of facins charges 
or s erving a sent ence in said other ~tate . The e l ection 
t o accept said parol e , and its accompanying condition 
r es i des in th~ inmate t o be parol ed . If the inmate to 
be parol ed accepts such a condition he does so of h is 
orm free will , and the onl y restrictions on said con­
dit i on are found in the Webbe case , supra . \Ia see noth­
ing illegal, im'1oral or any i mposs i bility of performance 
in a condition by the Board of Probation and Parol e that 
an inmate of a correct i onal institution in Ltlssouri wi l l 
be offered a parol e therefrom, on the condition that he 
surrender to the custody of the warden of a penal in­
stitut~on i n another State , or to the warden of a United 
States Pen1tentiary. 

In reg~d to the l egal custody of ,the par ol ee 
we believe that, in the event Mi ssouri and the detaining 
State had entered into a compact pursuant t o the provi­
sions of Section 8992. 46, supra, tha t Mi ssouri would, ac­
cording to the definition from Corpus Juris , supra, have 
the present means of e nfor cing the conditions of the 
parole . That pursuant t o such compact with the State 
to vmom \the inmate was paroled, s aid parolee , for a l l 
practical purposes , woul d stil l be 1n the legal custody 
Of ]tis SOUl•i 6 and . amenabl e to t he orders o f the Board of 
Probat ion and Parole . Compacts pursuant to Sect ion 
8992. 46 , supra·, h e..ve been held to be constitutional and 
enforceabl e . 

In the case of Bx parte Tenner, 128 Pa . ( ~d ) 338, 
in regard to the authority of a State, a party to such 
a compact , to cros s St ate lines , the Court s aid: 

-
"The admini stration of parol & is an 
integral part of criminal justice, 
having as its ob j ect t he rehabilitation 

' 
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of those convicted of crime and the 
protection of the comounity . Un­
questionably suCh rehabilitation of 
a parolee may often be facilitated 
by transferring him to another state , 
with new surroundings and better op­
portunities for employment . It is 
ap~rent , houever, thnt the success 
of such out- of- state transfers re -
quires adequate ,control and intelligent 
supervision of parolees during the period 
of their readjustment to civil_life . 
And fro~ the .standpoint of the protec­
tion of society, there !! sound reason 
for an ugreement between states that 
the authOrity over parolees sho~ol­
low them across-itate lines . The knowl­
edge-on-tho JXl rt of the out- of- state 
parolee that he may summarily be re­
turned to prison for any violation of 
the rules which he has agreed to obey 
undoubtedly is an effective check upon 
any inclination to viola te parole. 

"The compact represents the social 
policy of both California and Washington 
in this regard . It is an agreement 
for cooperative effort and mutual as­
sistance in the prevention of crime and 
in the eni'or cement of the cr 1mino.l la\YS 
of each state within the contemplation 
o~ the federal legislation and therefore 
does not viol ate tho prohibition of the 
Conatitution concerning co~pacts between 
states. " 

(Underscoring ours .) 

In the event 'an inmate of a correctional 1nati­
tution of the State of Mi ssouri is paroled t o a State 
with whom Missouri has no COJip&ct pursuant to ~oction 
8992 . 46, supra, the legal cuato~ would, in the view 
of this Department , be surrendered at the moment the 
parolee crossed the intervening Stato line . In the Tenner 
case , supra, recognition of thia situation is found 1n 
the following statement: 
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"The existence of an independent method 
of securing the return of out- of-state 
parolees does not conflict with nor render 
ineffectual the federal laws with relation 
to extradition. The federal method of 
extradition is always nreoont and ~y be 
invoked when necessary to secure the right 
to return of the fugi ti vo to the demanding 
state. Also s tates not party to the inter­
state compact are free to invoke that pr o­
cedure to secure the return of fugitive 
parolees. And if a state has elected to 
follow the federal procedure and cla~ 
the constitutional guarantee, the fugi­
tive of course has tho right to insist , 
on habeas corpus , that the procedure con­
form to tho fede~al l aw. Similarly the 
parolee detained under the interstate 
compact has the right to complain, by 
means of habeas corpus , if that l aw is 
not complied with by the authorities . 
·~ -4:- * "· 

In answer to your first question stated above , 
we believe that the Board of Probation and Parole does 
have authority under the law to parole an inmate on con­
dition that said inmate accept the custody of the warden 
of a penal institution in another State , or tho warden 
of a ~ nited States Penitentiary. As long as the con­
ditions attached to the release (parole ) are not illegal , 
~oral or impossible of performance , any condition .may be 
attaChed to said parol e. Pursuant to tho Tenner case , 
supra, i f !lissouri is a party to a compact under Section 
8992.46 , supra, with the o ther ~tate , f or all p~actical 
purposes , we bolievo Missouri to have l egal custody in suf­
ficient substance to enforce the conditions of its parole. 
If no compact exists between Missouri and the other 5tate 
then the 2ederal right of extradition exiots , and is suf­
fi cient to provide for enforcing the conditions of the 
parole. 

2 ) Your second question reada as follows : 

"If it is your opinion that an inmate 
may be paroled to ~detainer ; is it 
also your opinion that he could be 
returned to the Missouri Penitentiary 
for a parole violation which occurred 
after h is release from the out- of- state 
institution, and before the expiration 
of the Lfissouri sentence?" 
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1/e believe that , under the reasoning and auth­
ority cited above , your second question is , f or all 
purposes. answered . 

Briefly, if an ~ate is perolcd to a ~tate 
w1ich has .'ilod a "hold11 or "det ainer" order a :;ainst 
h~ ~ t his State , and he is subsequently p~oled to 
sa i d demanding ~tate where he sorvos a rientence and 
is rele~ood by the out- of- state institution, and then 
vi ol ntus the conditions of the Uissouri parol e before 
i t s expirati on, Mi ssouri may resort to the enforcement 
of i ts parole (conditional release ) under ita compact 
ith s a id other .::>liate , or to tho !>'ederal remedy of ex­

tradition. 

Cu J~LJSIOU . 

·1) It is the view of this ~apartment tha t the 
Doard of Probution a nd Parole does have authorit¥ under 
the law (o.Ject ion 8992 . 39 , La,ts of JOlissouri • 1 945), to 
parol e {rel ease upon condition), an ~te of a correc­
tional . institution of the St ate of Misoour1 , t o tho cus­
tody of the l arden of a penal institution 1n another 
.;t..1to or t o th& wa1•den of o. United States Penitentiary. 

2 ) It is al so the opinion of t h is Depart oont 
that , if an inmate is parol ed to a dotainer , said in­
mate could be returned to the i ssouri Penitentiary for 
a par ol e v i olation uhich occurred after h is rel oase from 
the out - of- state institution , and before the expiration 
of tho I issouri sentence . 

APPROVL-D : 

I 

J . L . '.!'A"YL.JR 
Attorne~ rener al 

\'/CB :ir 1}1 

Roa~ectfully submi t t ed, 

\l I L:. IA!l C. .tiLAIR 
Assistant lttorney :enoral 


