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MF'TISTRATE COURT : Ma;.:istrate cannot r equire deposit for 

costs in all civil proceedings . 
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/J 'e br tto.ry 11 , 1948 

tionoro.blc J . A. Combs 
Ju0~o o~ t~e ng lstr o.te Court 
r: udison County 
,,rodericktown, 1iszouri 

r ear Judf;c Co 1bs : 

T~in is in rcpi: t o our letter of recent date rcquestin 
nn opinion frot"l this J.opnrt 1ent on tho follo\,·ln., oet of facts: 

" ;urin · tr.c p ast year we ha.vo found 
t hat , i n civil ca~eo fi l ed in the 

a ;iotro.to Co~rt , it i~ oo1oti 4es 
vory difficult to col l ect roo o due 
tho 3heriff w~_en the • a _.is t r o.te fllii"..S 
fee o~ s . oo only is paid b~ t he pl a in­
tiff at the be ;innin ~ of a. suit . ~ e 
are wcnderin ; whether it woulc be l aw­
ful and proper for a ' a ·lstrate Jud~e 
to rulo i n his court t t-1nt t he oum of' 
' 1 0 . 00 be deposited b~ tho pl aintiff 
at the bo~innln J of' ovory c i vil suit , 
t o cover both t ho filln foe dnd the 
Sheriff' ' s fees , any amount re·naining 
above these initi ol costo to be r e turned 
to t he plaintiff oy the clerk of tho 
'l.:;iotrate Court . " 

~he question presented is , in effect , \fuother the judg e 
of the me. lstrate court can Mnlto a rullnt:; of court requirin.; 
the plaintif'f to .nake a cash dcposi t at t h o time of' filin.:; 
n civil procoedin ; in tho n a Ji stra.te co urt in a suo suf'f'icient 
to cover t ' .. e anticipated court costs . 

At tl .o outset , it "·ill be v;oll to point out that courts 
hnve an inh erent power to p1•oscribo rules o practice to r e ·u­
l ato their .. n •oceedin.:_.s lr ... tho a d .: .:3trat:on of ju., tice . - uch 
rules of court .1Ust JO adhered to ;)Oth b'J t " ... c p ...rties ll ti ant 
and tho court , in all cases \ hl.c~ fall r i tl- in them, so lon.~ as 
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they remain in for c e . iJtute ex rel . ~ockmnn · r£. Co . v . 
•.;iller, 241 .h. 020; nr ooks v . o~moll , 34 1 o . 474 ; State ex 
rel. Pedico v . ~obertson, 1 81 •• 987 . JTo\lover , such rules 
must be reasonable and ir harmony with the la.v.r . \ rule which 
conflicts with or stretches a statute does not le3alize any 
action undez• it and should not bo enforced so t'ar as it con­
tradicts o~ ~oes boyond tho statute . In tho ceso of ' ational 
Refric::;erntor Co . \r . ,outhwest 'issouri Li.)lt Company, 231 ..:. . 11 . 
930, the court s~id at page 934: 

" :· ~·· ;:- Of course , tl f' law must be 
follov7ed re:..;nrdloss of tho rule ; in 
other words , _tho rulo cannot repeal 
the provio iono of tho statuto ro..;ard­
i~; any 1attor . ~or 1notnnco , the 
otatutos spoclfy '•' at · '\att(lrs s'1.o.ll be 
presorvod JY the record propor , nnd 
wh at 1.1nttcrs must be prosoz:vod by bill 
of oxcoptionn , wLicl otatutoo '"lUOt bo 
c plied with rcgo.rcllcoo of t .c rule . 
If a. matter required ~~ the otututo to 
be prcocrvod in tbo l'f\Cord pPo:>or sh--ul d , 
no ~ J atter of ~act , bo ?reoorvod in tho 
~)ill of' exec tiono 01 1: ... , or vice vGrsa , 
t\t-.t error ~ oulc not oo curod by tho rule , 
~nd tho opposite pnrty could by h1o motion 
call t:bo attent'Lon of tho court to t he 
!"net tl at t' o rtnttor \'Jas not in fac t prop­
erly prooorvod in tho proper l o6a.l con­
tainer . ·" ~:- -::·" 

'-,eo aloo ~; tr> to V • Cocl:rell 1 21/ ' • ' • ! f'4 ; Coll' OW1 et al . 
v . ro.w:f.'ord , ot nl . , 50 .. o . 4.50; Purcell v . •Tnnnibal .. t . 
Joseph Ra.ilroo.d Co . , 5010 . 504; .. ;tntC" ox rcl . roclonan 'fg . 

1 

Co . v . iller, supra . 

'!'he Lnws of r issouri of 10-1-7 , Tfolurne 2 , pn3e f'40 , ~octlon 
23 , provido tbt:~.t a feo of '5 . 00 nhnll bo nllowod the na_;tetrato 
in oach civil prococdin~ instituted in lus co~t . By cortain 
ox"'>rcss oxcept::Jno , on!.d !'oc :r.mot bo paid 'by Ul<' pln:nt.:ff 
upon the com!'tto 100 nont of' any uuch p1 ocoodi!',...O nnd will :..-o 
chnrcocl a ...... nlnst the looin · pnrty, tho fHl."llo to be ropnid to the 
plo.intif!' if' he 1o ouccoaot'ul . ~his d€'nosi t o!' tho ~1ount of 
the tnO.[~iotro.te foe l!:! U o only st..ch deposit Pl"'ovidod :!.'or in 
t' e 1.1agistre.te la.w anc io not nctunlly £t c~(l,~>ool t !'or costs o.s 
contemplated by tho question under considoratlon. 

-
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. ith roG~ard to deposits f or coats , wo direc t your atten­
tion to flection 1402 , lt. :., . ~o . 1939, which allows the court 
to require dopooito for costs undor certain circumstances . 
Said section roads as follows: 

"If, at any time aftel' tho commencement 
of any suit by a resident of t h iJ state , 
ho shall become non- resident , or in any 
case the court shal l be satis fied that 
any plaintiff is unable to pay the cos~s 
of ouit , or t hat ho io oo.unocttlod no 
to endanger t ho officero of tho court 
with respect to their loc al demands , t he 
court shall , on motion of tho defendant 
or nny officer of tho court , rule t he 
plaintiff , on or before tho day l n such 
rule nru.1ed , to give soc uri ty for tho pay­
Ment of tho costs in ouch suit ; and 1f 
such plaintiff sh all fni l , on or before 
t ho day in ouch rule named , to file the 
undortrucing of so~e res~onsible person, 
being a resident of thio state , whereby 
he shal _ bind himself to pay· nll costs 
which have accruod or may a ccrue in such 
action, or do, oslt with tho clerk of the 
court in whi ch s aid sui t 1s pend.1n0 a 
sum of 111oney sui'ficient to pay all costs 
that have accrued or will probably accrue 
ln tho case , subjec t to be incre~sed at 
any time uhenevor th~ court nay deem pr oper 
and by its order require , tho court may, 
on aotion, dismiss the suit unless such 
undertakln: shall be fi l ed or oum of money 
be deposi~ed before t he motion i s determined . " 

The above section provi des that if ·in any civil case the 
court belleves tho plaintiff is unable to pay the cost of tho 
suit , or io so w1sottled as to endanger t ho of ficers of tho 
court with respect to t heir l egal demands , the court s hall, 
on motion of tho defendant or nny off~cer of the court , re­
quire the plaintifr to oithor file the undortnkin~ of some 
person ~ho wlll oind hlmsolf to pay all costs or deposit ~ith 
tho cl erk of tho court a sum of money sufficient to pay all 
costs which ho.vo accrued or which r:1a.y accrue in ouch a ction • 
. o bel i eve t hat t his statute , in expressly oettin-:; out the 
circumstances under Vlhich deposits for costs may bo required 
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and tho procedure which tho court must follow in so requiring 
such deposits for costs , is restrictive . It ~lll be well to 
point out t hat deposits for coots nre ~ tatutory in nature . 

·Under the authority of t ho above - cited cases the court may not 
proscribe n rule of court rn1ich will exceed or conflict with 
tho terms of this statute , t hat is to s ay , a rule which will 
permit the court .to require deposits for cost~ in ovory civil 
proceeding filed in the maGistrate cotirt . 

Conclusion . 

In t ho premises , it i n tho op1n1o"1 of this department 
t hat the judge of t he mac istrate court may not proscribe a 
rule of court which will require dopooits for costs in every 
civil proceeding instituted in t ho ma.;istratc court . 

DD: ml 

APPROVTi'..D : 

J . ': . TAYLOR 
0/7 

Attorney ~ one;, 

Hospectfull y submitted, 

DAVID DOln"IT.LY 
Assist~t Att orney •1eneral 


