MAGISTRATE COURTS: Maglstrate can solemnize merriages in
. MARRIAGE: hils county alone except under certain
conditions,

F";T% "D

U , | April ‘9. 1943/7[ / 2 /

lionoreble Joseph P, Collins
Assocliate Ohlief Vazistrate
Civil Courts ulldin;

“t. Louis, Missouri

Dear Judge Collins: N

This is in reply to your lott;r of recent date, requesting
the opinion of this department regarding the gquestion of whether
or not & ma istrate has the authority to solemnize marris es in
eountlies other than the one in which he is elected or appolnted,

Section 3863, Laws ol lissourl, 1545, page 1145, suthore-
1zin: certain offlclals to solemnize marriages, provides:

"Marrlages may be solemnized by any
licensed or ordained preacher of the
sospel, vho 1= a cltizen of the United
" States, or who is a resident of this
state and a pastor of any church in
this state, or by any jud e of a court
of record, except Judges of the probate
court.”

¢f course, ma;istrate courts being courits of record (Laws
of lissouri, 1947, Volume I, page 240, Section 19), it neces~
sarily follows that a mazistrate is included in the application
of' Sectlon 3363 as a judge of a court of record and as such 1is
authorized to solemnize marriages, It has been 20 held by this
department., However, tection 3363 makes mno provision concerning
the territorial jurisdiction of said jJudges in performin: such
services, M™urther, no such provision is found 1n the zeneral
laws relating to magistrate courts,

lMazistrates are elected or appointed within and for a
particular countye. The officlal acts of a magistrate, in order
to be valid, must be performed within the territorial boundaries
of that county. Iiie ¥s not a magistrate in any other county.
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In the case of State ex rel, Gerdner v, all, 221 5,7, 708,
. 282 ilo, 4265, the court held, at page 43b:

"It is elementary that a court's power

®* to hear and determlne 1s limlted to 1ts
territorlial jurlsdiction as defined by
law, Teyond thils 1ts orders are nullle
tles and 1ts process is futile, (lorks
on Jurisprudence, p. 22, )" s

See also Wagoner v, Wazoner, 229 S.W, 1064, 287 Mo, 567,
l,c, 594, and State v, Aronson, 350 lio, 309, 165 5., 404, 1l,c.
40?. =

It was held In the case of CLiy of it, Louls v. Sommers,
14€ 1o, 398, at paze 401, as follows:

"The solemnization of a marriaze is in

no sense a judiceial act., 'Were a justice
to perform it in his court, no record or
note could be made of 1it, O -
formed anywhere within his j ;ction,
at any and all hours of the nizght or on
sunday i # #" (Underscoring oura.)

only in certain instances 1s & maslstrate empowered to act
in a county other than the one in which he was elected or ap=-
pointed, I the mapgistrate in any county which has only one
maglstrate court 1s incapacitated and unable to act, or is
absent from the county for a period of five days or more, the
Judge of the circuit court of such county may make an order
appointing and designating some maglstrate of another county
within the eclrcult to act as Judge of the magistrate court of
such county until the regular magistrate resumes hils duties
(Laws of !issouri, 1945, paze 768, Section 10a). This provision
applies only when a temporary vacancy in the offlce of maglstrate
is created, '/hen a permanent vacancy is created in such office,
the Supreme Court of lMissourl, in accordance with Article V,
Section 6 of the Constitution of Missourl, 1s authorized to ime
pose additional duties upon a maglstrate and transfer such
magistrate from one county to another until a regular mavistrato
1s elected or appointed for that county.

Concluslon,

In view of the forezolngy it 1ls the opinlon of this department
that a maglstrate 1s authorized to solemnize marriages only within
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the county in which he was elected or appolinted unless assizned
to another county by the judge of the circuit court of such
county or the Supreme Court of Missouri, as provided by law,

Pespectfully submltted,

DAVID DONNELLY
Asslstant Attorney ‘eneral
APPRROVED:
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Attorney Ge '

DDiml




