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INTOX ..... _n l, IJil'} LJ QUOR : Into;xicating liquor in interstate comme1 ~ ~ 

"across" the State of Missouri from Illi~ois 
to Oklahoma cannot be seized for not bea~cin ' 
Missouri revenue stamps . 

Hoveruber 16, 1948 

Honor able i lli am Lee 
Prosecuti ng Attorney 
Ripley County 
Doniphan, Missouri 

Dodd 

Dear Sir : 

This will acknowled ~e receipt of your recent request· 
for an opinion, which reads: 

"I will appreciate your opinion upon the 
f ollowing proposition: Is it unlawful 
for persons to transport and possess i n­
toxicating liquors in the s t ate of ~~~souri 
t hat were p~rchased from dealers in the 
state of Illinois and consi gneQ to points 
in the state of Oklahoma . Several Okl ahoma 
truck drivers travel across this part of t he 
state loaded with intoxicating l i quors . 
They have a bill of Ladin~ with them showing 
t hat t ne intoxicatin liquor was purchased 
in the stat e of Illinois , the number of cases, 
date of t ne sale and the destination points 
i n the ~tate of Oklahoma . Jut tner~ are no 
f·dssouri stamps showing the Revenue for 
l•~.i s &ouri being paiQ . There is no evidence 
t hat they intend to sell or dispose of the 
Li ~uor in t his state . 

" ill you pl ease let me have your opini on 
as t o whether the laws of the State of 
Mi bbouri are being violated . " 

After· examininr the Li quor Control Act of the ~tate of 
!~ssouri , it is beli ,vea that only t nree sections thereof can 
i n any l i ght be considered as pertinent . Secti on 4932 , R . ~ . 
!.o . 1939 , r efers to the transportation of nonlicensed liquor , 
and pro\iaes a s follows : 

"J\ny person who shall haul or t ransport in­
toxicatinc liquor , whether by boa t , airplan~ , 
aut omobile , truc:c, wat:;on , or other conveyance , 
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in or int o this state, for sale, or storage 
ands a!e'""I!:! this state, \iPon which the re­
qulreu-Inspection; l abeling or gauging fee 
or license has not been pai d , shall upon 
conviction thereof, be deemed guilty of a 
misdemeanor." (Underscoring ours .) 

SectiQn 4931, page 1055 , Laws of Mi ssouri, 1945, concerns 
carriers furnishi ng bills of l ading or receipts, when requested , 
on liquor shi pped into this state, and provi des specif ically as 
fo llows : 

".!!.very r ailroad , express or transportation 
company, or other common carrier or contract 
hauler , shall, when requested, f urnish to 
t he supervisor or-liquor control a duplicate 
bill of l ading or receipt , showing the name 
of the consi gnor and consignee , date , pl ace 
received , destination and quanti ty of in­
toxicating liquors , received by them for 
shipment to ani point within this state: 
Upon failure to comply wit·h tneprovisions 
herein, said r ailroad , express or trans­
portation company, or other common carrier 
or contract hauler , shall f orfeit and pay 
to t he state of Mi ssouri the sum of f i f ty 
dollars for each and every f a i l ure, to be 
recovered in any court of competent juris­
diction. The supervisor of liquor control 
and the director of revenue are each hereby 
authorized and empowered to call upon the 
prosecuting attorneys of t he respective 
counties or the circuit attorneys or t he 
attorney general to bring any proceeding 
hereunder on the r el ation of t he supervisor 
of liquor control or the director of revenue, 
a s the case may be , to the use of the State 
of Missouri. The penalties collected sha ll 
be disposed of as provi ded by section 7, 
a rticle IX, of t he Constit~tion of Mi ssouri , 
and section 10376 , Revised St atutes of Mis­
souri, 1939, as amended." (Underscoring ours . ) 

The l ast section believed possi bl y to be relat ed to the 
problem i s Section 4884 , page 1045 , Laws of Mi ssouri 1945 , 
wherein it i s stated: 
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"No person shall posses s intoxicating 
liquor within the state of Missouri unless 
the package !n wnich such intoxicating 
IIQuor !! contained and from which it is 
taken for consumption-has upol it, Whiie 
containing such intoxicating i quor , stamps 
of the director of revenue evidencing payment 
0? the fees and Charges required by this act . 
Provided further, that nothing in this act 
shall be so construed as to prevent the 
natural fermentation of fruit juices in the 
home for the exclusive use of the occupants 
of the home and their guests." {Underscoring 
ours.) 

Regulation No . 7, subsections (d) ana {e), pages 111, 
112, of the Rules and Regulations of the Supervisor of Liquor 
Control , 1946, make approximately the same provisions and 
restrictions as the statutes quoted supra, and read: 

"( a ) Liquor Not Stamped--Contraband .--Any 
spirituous liquor or wine shipped into, 
sold or of fered for aale in this State with­
out such excise or inspection stamps or 
labels of appropriate number and denomination 
being affixed thereto , shall be deemed to be 
contraband and shall be by the Supervisor or 
his inspectors seized and disposed of as such. 

"{e) Unstamped Liquor--Possession Of .--No 
person other than a licensed distiller , 
rectifier or wine manufacturer shall possess 
in this State any spirituous liquor or wines 
without the proper number and amount of ~us­
sour! excise or inspection stamps or l abels 
being affixed to tne containers thereof . " 

It is apparent from a reading of the statutes quoted 
above that they concern liquor that is brought into this 
state "for sale, or storaBe ana sale in this state . " Such 
is not the situation as stated in the letter requesting this 
opinion. There it is stated that the liquor is transported 
"across" the state of Mi ssouri. There is no statement that 
such liquor , while transported across the state of Hi ssouri, 

. . 

is offe.red for sale or stored and offered for sale in -dssouri, 
therefore, Section 4932 , supra , in the opinion of the writer, 

.· 
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does not a pply. Section 4884, quoted above , does not a pply 
for t he reason that by its very t erms it is necessary that 
t he liquor must be taken from the container before any 
viol ation of the act ca n occur. This appears when t he statute 
is read with the underli ned part i n mind . Section 4931, supra, 
is dependent upon a request being made upon the carrier, other- 1 • 

wi se there i s no duty upon the carrier to f urni sh , without a 
request, the bi lls of l ading or receipts provided for in sai d 
section. Furthermore , it would seem tha t thi s section does 
not cover a n individual oper ating his own private conveyance 
i n hauling liquor nacr oss" t he state of Missouri. 

It, therefore , is t he opinion of this department that , · 
the Liquor Control Act of the St at e of Missouri does not 
contain any provis ion which would enable the Department of 
Liquor Control to seize liquor being transported from Illinoi s 
"across " Missouri to Okl ahoma . As long as such liquor i s not 
offered for sale or stored and offered for ·sal e , in t hi s state , 
there is no viola tion of Secti on 4932 , supra i Nor i s there 
any violat i on of sect ion 4884, where the liquor i s not t aken 
from tne origina l container . 

From the fact s sta ted in your request , it appears t hat 
the liquor is bei ng carried i n Interstate commerce . "Int er­
stat e Commerce" i s defined in C. · J ., Volume 33 , page 475 , as 
fo llows : 

"Interstat e traffic. Traffic that i s 
mo ved from one state or territory into 
or through some other sta t e or territory. " 
(Underscoring ours.) 

When that defi ni tion is applied to the liquor moved , as stated 
in your request, such liquor is be ing moved in inter state 
commerce . The protection afforded by the Commerce Clause of 
the Constitution of the United St ates applies unless such 
commerce is in violation of state l aw; Duckworth v . St ate , 148 
s . ~ . (2d ) 656 ; Barnett v. St ate ex rel Milner , 9 So. (2d) 267, 
l.c. 26$ ; McCanless v . Graham, 146 s .w. (2d) 137, l.c. 138 . 
If the t ransport ation of liquor i n interst~te commerce is not 
viola ting t he law of the state in ~1hich said. liquor is being 
transporued t he protection afforded by the commerce clause 
applies . When the liquor is bei ng t ransported in violation of 
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a atate l aw the Twenty- first Amendment to the Constitution of 
the United States , as i mplement ed by t he Webb- Kenyon act , re­
moves such l i quor from the protection of the commerc e clause . 
The Twenty-first Amendment r eads as f ollows : 

n'fhe transportation or i mportation i nto 
a ny statet territory , or possession of 
the United Stat es f or delivery 2£ ~ · 
therein 2£ intoxicatin~ liquors, in viola­
tion of the l aws t hereof, i s herebY pro­
hibited." (Underscoring ours .) 

The Webb-Kenyon act reads as follows: (U. S. C. A. Vol. 27, 
Section 122, (1935) found in t he pocket supplement to sa1d 
volume) 

"The shipment or transportation, i n any 
manner or by a ny means whatsoever, of 
any spirituous, vinous, malted , ferment ed , 
or other intoxicati ng liquor of any kind , 
from one State, Territory, or District of 
t he United States, or pla ce noncontiguous 
to but subject to t he jurisdiction t hereof, 
i nto any other Sta t e , Territory, or District 
of the United St ates, or pl ace noncontiguous 
to but subj ect to the juris diction t hereof, 
or from any f oreign country into any St ate , 
Territory, or District of the United St ates , 
o r pl ace noncontiguous to but subject to t he 
jurisdiction thereof, which said spirituous , 
vinous , malted, fermented , or other intoxi­
cating liquor i s intended , by any person 
interested therein , to be r eceived , possessed, 
sol d , or in a ny manner usea , either in the 
origina l package or otherwise , in violation 2! 
~ ~ of such State1 TerritorY-, or District 
or-tne Unitea-3tates, or pl a ce noncontiguous 
to but subject to the jurisdiction t hereof, 
i s hereby prohi bited . " (Underscoring ours.) 

The opera tion a nd effect of the above quoted act i s discussed 
in the case of Haumschilt v . St ate , 221 s . \J . 196 , where t he 
Supreme Court of Tennessee ha d before it a case in which whi skey 
was being purchased in Mi ssouri, loaded into an automobile by 
t he purchaser who intended to t ake i t to Mi ssi s sippi. In order 
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to reach his destination , the purchaser passed through the 
State of Tennessee , and distinguishi ng that case from the 
present problem, Tennessee had a law prohibiting the trans­
portation of intoxicating liquor. At l .c . l97, the Court 
stated: 

"The Webb- Kenyon Act divests i ntoxicat ing 
liquors of t heir interstate character , as 
we understand it, when they are being 
shipped into a state t o be received, 
possessed, sold or in a ny manner used in 
violation of the law of that state. In 
other words , such liquors, when in transit 
to such a sta te , are not legitimate articles 
of commerce , and are subject to the laws of 
the states into which they are brought or 
through which they pass . That the law of 
the state controls in such cases fully 
appears from iustin v . State , 101 Tenn . 
563 , 48 S . \'t . 305, 50 L. H. A. 478 , 70 Am . St . 
Rep . 703 , and the Supreme Court decisions 
therei n r eviewed . " 

Also, in State v . Frazee, 97 S . ~ . 604 , 605, the court in 
applying the Hebb- Kenyon Act , said: 

"Thus is withdrawn f rom the shipment or 
transportation of intoxicating liquors the 
immunity of interstate commerce , and ex­
pre'ssly forbi dden the shipment or trans­
portation into a state of liquors intended 
to be received or possessed there in viola­
tion of the law of such state . In Clark 
Distilling Co . v . Western Maryland Ry ; Co ., 
supra , 242 U. S . 325 , 37 Sup. Ct . 185, 
L. R. A. 1917B , 1218, Ann . Cas . 1917B, 845, 
the court said: 

" ' The movement of liquor in interstate com­
merce and the receipt and possession and richt 
to sell prohibited by the sta te l aw having 
been in express terms divested by the Webb­
Kenyon Act of their interstate commerce 
char a cter , it follows that >:< * * t here is no 
possible reason for holdi ng that to enforce 
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the prohibitions of the state l aw would 
conflict with the commerce clause of the 
Constitution . ·' The \/ebb- Kenyon Act ' did 
not simply forb'id the introduction of 
liquor into a state for a prohibited use , 
but took the protection of i nterstate 
commerce away from all receipt and posses­
sion of liquor prohibited by state. law.'" 

Under the holdings of t he . cases quoted and cited above 
it is t he opinion of t his department that t he ~ebb-Kenyon act 
removes t he protection afforded by the commerce clause and 
destroys the interstate character of intoxicating liquors 
only when they are shi pped or transported in violation of a 
state law . Unless such transportation or shipment of liquors 
does viola te a state l aw, that is t he l aw of the stat e in 
which they are bei ng transported or shi pped , the liquor re­
t ains its interstate char acter and remains free f rom seizure 
by reason of the commerce clause . Support for t his reasoning 
is found in McCanless v . Gr aham , 146 S . w. {2d ) 137 , a t l.c . 
138 , where t he Supreme Court of Tennessee stated: 

"We a re further of the opinion, as was the 
chancellor, that the seizure was ~llegal 
because appellee wa s engaged i n interstate 
commerce . Under the decisions of t he Federal 
courts a lcoholic beverages reta in t heir 
interstate commerce char acter until they 
actually enter the forbidden state. United 
St ates v. Gudger , 249 U. S. 373 , 39 S . Ct. 323 , 
63 L. Ed . 653 ; Collins v . United St ates , 5 Cir ., 
263 F . 657; Whiting v. United St ates, 49 App . 
D. C. 225, 263 F . 477; Preyer v . United St at es , 
4 Cir. , 260 F . 157; Surles v. Commonwealth , 
1 72 va . 573 , 200 s . ~ . 636 . " 

The case of Bar nett v . St ate ex rel Milner, 9 So . (2d ) 
267, l.c. 268 , di scusses the problem that confronts Mi ssouri, 
and holds a s follows : 

"We quote from 15 C. J . s . , Commerce , p . 452 , 
Sec . 99 , as follows : ' As noted supra Sec . 
6, the Twenty- First Amendment limits and 
qualifies the commerce clause of the con­
stitution; ana while it does not entirely 
remove intoxicating liquors f r om the pro­
tection of t he commerce clause , it does 
have this effect as to t heir importa tion 
i nt o a state i n viola t ion of its l aws . In 
view of this amendment, or both t he amend­
ment and the Webb- Kenyon Act , many state 
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l aws pertaining to i ntoxicating liquors 
have been held not invalid as violating 

· the commerce clause of t he federal con­
stitution. However , t he amendment 
r ecognizes no right in t he state to en-
ac.t l aws concerning liquor shipped t hrough 
the s t at e ; a nd a state law is invalid as 
i mposing a direct burden on· interstate 
commerce to the ext ent t hat it applies to 
interstate shipments through t he state of 
liquors not to be delivered or used therein.' 

"The purpose being to prevent the breakdown 
of state prohibition l aws by impor~ations 
of liquors into t he state through interstate 
commerce , these l aws are generally held to 
mean that intoxicating liquors remai n the 
subject of interstate commerce, until the¥ 
enter t he state where they ar e to be used 
or dispo sed of i n violation of t he state · 
l aw. 

"The l ate · case of Duckworth v. St ate of 
Arkansas , 314 U.S . 390, 62 S . Ct . 311, 86 
L. Ed . 294, 138 A. L.R. 1144, r ecogni zes 
t he right of t he stat e to enact reasonable 
police regulations safeguardi ng the move­
~ent of intoxicating liquors in interstate 
commerce t hrough t he state , to t he end 
tha t such liquors shall not be bootlegged 
in transit . · 

" vie have f ound no authority for the holding 
of t he trial court. However desirable it 
may be to anticipate and shut off the move­
ment of liquors into a sister state, 
especially a border state ~ in violation 
of its l aws , the l aw of t he l and does not 
render such liquors contraband while pass­
ing through t his sta~e , a nd authori ze t he 
seizure and condemna tion of liquors and 
transporting vehicle under our statutes . 
lv,oragne v . Stat e , 200 Al a . 689 , 77 So . 322 , 
L. H. A. 1918E, 948; Hill v . State , 27 Al a . 
App . 573, 176 So . 805, certiorari deni ed 
235 Al a . 8 , 176 So. 806; McCanless v. Graham, 
177 Tenn. 57 , 146 s.w. 2d 137; Opinion of 
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At torney General, ~uarterly Report , Vol . 
XXIII , page 241; St ate Boar d of Equali­
zation of California v . Young ' s Mar ket 
Co ., 299 U. S . 59 , 57 S . Ct . 77 , 81 L.Ed . 
38 ; Inianapolis Brewing Co . v . Liquor 
Control Commi s sion, 305 U. S . 391 , 59 S. Ct. 
25L,. , $3 L. Ed . 243 ; United St ates v . Gudger ,· 
249 u . ~ . 373 , 39 s . ct . 323, 63 L. Ed . 653 ." 

.... 

As stated befove , there i s no statute in Missouri which 
makes t.ne t ransportation or shipment of liquor a violation of 
Mi s souri l aw, even though unstamped . La cking such a violation, 
it i s the opinion of thi s department that , under the cases cited 
and quoted from above , the liquor moved "across" Mi csouri from 
one st~te to another , even though intended to be u sed in viol a ­
tion of another state ' s la-... , and not bearing Mi szouri s.tamps , 
reta ins i ts interst a t e char acteri sti cs and is free from 
molest ation or sei zure by !tii ssouri autnorit i es . 

Some sol ution of this probl em may be made and i t i s the 
opini on of t11is department t hat , that solution is legislati ve 
by necessity . The case of Duckworth v . State , 14J S . \J . (2d ) 
656 , de s cribes the method used by the state of Arkansas , where 
a permit is required by regul ation , to t ransport liquor in or 
into t ne sta te of Arkansas . That some conditions may be em­
placed upon t he transportation or shi pment of l i quor i s uphel d 
by that case , \There a t 1 . c . 658'- t he court answers t he fo llowing 
inquiry: 

"Counsel for appellant say : ' One ques­
tion, and one only , i s . presented : that i s , 

/ · noes t he state have power to regul ate a 
shipn .. ent of liquor which i s merely passing 
through Arkansas in interstate commerce'? 

"Our answer i s that t he state does have 
such r i ght . " 

The Duckworth case was approved in Johnson v . Yellow Cab Co ., 
137 Fed . (2d) 274 , l . c . 275 . 

Aga in a t l . c . 6oO, t he court , in interpreting t he decision 
of Zi ffrin Inc. v . Reeves , 1939 , 308 U. S . 132, 60 s . Ct . 163 , 
167 , 84 L. Bd . 128 , stated: 

"It i s our view t hat t he Ziff rin case is 
not a ltogether i n poi nt with t he centro-
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versy h€re . The t iffrin corporation pro­
posed to transport i nto I llinois liquors 
manufa ctured in Kentucky. The Supreme 
Court of t.he United St<?tes predicated its 
holding upon. t he f act t hat ·inasmuch .as 
Kentucky had t he r i ght to prohibit t he 
manufacture , transportat ion , and sale of 
whiskey, it had , as an incident to its 
power to prohibit, t he right to desi gnate 
t he agenci~s of transportation, as a class , 
and to prohibit t ransport ation by any other 
cl ass . This , it was thought , was not a 
burden upon ;interstate commerce . Expressed 
differently , Illinois had no fundamental 
right to .receive liquors f rom Kentucky ; and 
l a cki ng t hat right it could not compl a in of 
conditions ~nder which limited transporta­
tion was permitted. 

"In t he case at bar the commodity origi­
nat~d in Illi nois , and its destination was 
Mi ssi ssippi . Arka nsa s was a mere trans­
portation conduit through \~rich it passed. 
Appellant mi ght have received a per mit if 
he had appli ed for it; but , more than ei ght­
een months after this court had held such 
transportation to be unlawful , he a rrogated 
to himsel f the right to disregard rea sonable 
l egal prerequisites , a nd now complaips that 
our decision places a burden on interstate 
commerce . / 

"If we concede that some burden has been 
placed upon such commerce , t he answer is 
t hat it may be done . " 

Some l egisla tion mi ght be enacted providi ne that it was 
unlawful to possess unstamped liquor within the s tate of I~s­
souri and that possession of unstamped liquor wa s evidence of 
an i ntent to sell same within the s tate . Also , l egisl ation 
mi ght be patterned after t he federa l l aw which i s dependent 
upon the quant ity. That is, where one possesses more than 
a certain amount of unstamped liquor it would r a ise a pr e­
sumption that such liquor was held f or the purpose of sale 
in viol ation of t he St ate l aw. The'se ar e merely suggestions 
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and cognizant of the a i fficulties t o be encountered i n pro­
posing a ny salutary reform to the Liquor Control J.Ct they can 
be cons iderea merely as such . 

' 

Under the cases and statutes quoted dna cited above , it 
i s the opinion of t h i s department t hat there i s no method 
provided by l aw for Hi ssouri authorities t o seize liquor being 
transported from Illinois "a cros s " l i ssouri into Okl ahoma , 
even though such liquor does not bea~ Mi ssouri revenue stamps . 
As l ong as such liquor is not sold or offered for sal e , or re­
moved from the conta i ner fo r consumption , wi t nin the State of 
Missouri , t here is no vi ol ation of any ~assouri l aw, as such 
liquor i s in interstate commerce , a nd not being shi pped i n 
viola tion of a ny 1-•i ssouri law. 

APPROV.h:D: 

' 
J . "" " T.~\.YLu.n 
Attorney Genera l 

WCB : LR 

Respectfull y submitted , 

.ILLI1d 1 v . :OL . I R 
Assistant Attorney General 


