
WORKMEN'S COMPENSA~ION: 
SECOND INJURY FUND: 

second Injury Fund provided for in Section 
3707, R. s . Mo . 19391 and amendments thereto, 
is liable for the payment of additional medi­
cal attention to an injured employee by special 
order of the Workmen' s Compensation Commission, 
even though such employee is drawing regular · 

payments from said Fund because 
May 26 , 1948 of permanent total disability . 
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Honorabl e Spencor H. Givens ;33 
. Director , Division of ' .. orkmon• s Compensation 

Jefferson City, Missouri 

Doar Ur . Oi vena : 

This 1ill rofor to your le~ter requestinb the opinion of 
thls dopart1:1ont as to whether t he Soeond Injury l<ilnd provided for 
in Section 3707, R. s . no . 1939, as amended Laws Ui ssouri 1943, 
pago 1068 , and Laws Missouri , 1945, page 1996 is l iabl e f or the 
payment of mod1cnl attention, as is provided for in the f i rst 
.paragraph of Section 3701, n. S . Ho . 1939 , t ·o an employee who is 
drawing regular payments from the Second I njury ~~d for per man­
ent total disabil ity. Your l etter i s as f ollor1s: 

"He respectfully request your opinion on tho f oll­
owing probl em: 

" I s tho Second Injury Fund l i abl e f or the payment 
of medical at~ontlon( as set forth in Section 370l a 
R. 3 . Uo . 1939) asked '£or by an e .... 1ployeo who is 
drawi~ regular payments '£ram the Fund as an adJudGed 
por11anont total dlsa.bility case . ·rhe part o:f ~a ction 
S70l a especial ly re.fer1~ed to i s the phrase "and 
thereafter sucn additional simil ar treatment as the 
canmlssion by special order may deter mine to be 
nccess...,ry . " 

"Tho third purcgraph of Cection 370'7a ([)econd In­
j ury rund section ) r oads: ' The ComRdssion shall 

'direct the distributi on of sai d Second Injury Fund 
i n the manner and amouftts provi ded for i n this 
chapter for the payment of compensati on . • Our 
Courts have repeatedly hel d ( see 145 S . t1 . ( 2nd) 
482 , 145 m, (2nd ) 506, 149 S\! (2nd) 429 ) that medi­
cal attention is co1pensation on account of injury. 

"It appears t o me , therefore , that tne Second 
I njury Fund would be liabl e (upon proper ' cl a i m and 
pr oof of necessi ty therefor) for additional medical 
treat ment provided a claimant araw1ng weekl y pay­
ment s :fr om the Second Injury Fund . " 

/ 



Ron . Spencer H. Givens - 2-

Section 3701, of the Workmen' s Compensation Act of Missouri, 
in paragraph 1 reads , in part, as follows : 

"In addition to a ll other compensation, the employee 
s hall receive and the employer shall provide such 
medical , surgical, and hospital treatment including 
nursing , ambulance and medicine, as may reasonabl y 
be required for t he first ninety days after the 
injury or disability, to cure end relieve from the 
effects of the injury, not exceeding in amount of 
sum of seven hundred and fifty dollars , and there­
after such additional a~lar treatment as the 
commission by special order may detormine to be 
necessar y . 

The Supreme Court and the Courts of Appeals or this state have , 
as you state , frequently hel d t hat medical attention is compensa­
tion . in like manner as money is compensation, to an injured empl oyee 
under the Workmen' s Compensation Act. This is the well-sett l ed law 
or~ this state , e s tablished both by our co~pensation statutes and 
the decisions of our highest courts . • 

The Supreme Court , in the case of ~~oeler vs . Mo . Pac . Rd . Co ., 
32~ Ko . Rep . 888, had that question before it in the decision ren­
dered by t he Court . On t his i dentical que stion, the Court , l.c. 
893, said: 

"Compensation is sought 1n this case under the 
provisions of Soction 17 of t he Horkmen' s Compen­
sation Act , which provides for compensation for 
the "compl ete loss of the sight of one eye" as a 
permanent partial disabi lity . However, the act 
provides f or other character or compensation; 
Section 13 of the act provides compensation in 
the way of medical aid, * * *" 

Our Supreme Court had the construction of Section 33~ R. s . 
Mo . 1929 , before it in the case of McEnany vs . s . s . Kresge Co., 
333 Mo . Rep . 817, on this same question. The~Supreme Court quoting 
from a court of appeals opinion, l.c. 824, saids 

~'Thus it will be seen that Section 3311 s peci­
fi cally provides that medical treatment shall be 
considered as a part of tho compensation the 
employee shall receive * *. ~ . " 

. The case of Parker vs . St . Louis Car Co . was before the s t. 
Louis Court of Appeal s , reported in 145 S . W.( 2d) 482 . The case 
involved t he precise question hare being considered . The court in 
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i ts constr uction of the then numbered statute 3311, now 3701, 
~ hol ding that medi cal attent ion to an injured empl oyee under the 

Act, i s compensation, l. c . 484 , said : 

"Section 33ll( a ), R. s . Mo . 1929 , Mo . St . Ann . Sec. 
33ll( a ), P • 8246 , provides that ' in addition to all 
other compensation , the employee shall receive and 
the empl oyer s~all provide such medical, surgical, 
and hospital treatment * * *as may reasonabl y be 
required for the first ninety days a~ter the in­
jury or disabil ity, to cure and relieve from the 
effects of the injury, not exceeding in amount 
of sum of seven hundred and fifty dollars , and 
t hereafter such additional simil ar treatment as 
the cammiss~on by special order may determine to 
be necessary . • 

" (1) It will thus be seen that the \Jorkmen' s 
Compensat1on Law provides not only for money 
compensation to be paid by the employer to the 
empl oyee for injuries sustained• but that ·the 
employee i s entitled to have medical aid furni­
shed to hi m by his omployer • Tho right to such 
medical a id i s a part of the employee ' s ' compensa­
tion ' ~ivon to him by the plain and clear provis­
ions of the l aw itself , because tho l a.Ilbuat;e used 
in said section, namely, ' in addition to all other 
compensation• has the offoct af class1£ying such 
medical aid as •compensation' on account of the 
injury .~- •~' *" 

There are numerous other decisions by our Appell ate Courts on 
t hi s question . The following aro among them: Reeve s v . Bngineering 
Co ., 237 uo. APP • 473; B:rollier vs . Alstino , 236 Mo . App ., l 233; 
and l .. ussler vs . Am . Car and Foundry Co .,l 4S S . \1 . ( 2d) 429 . 

Supplementing the provisions of Section 3701 requiring medical 
trJatmont for bhe employee by the employer for the first ninety 
days after an injury or d i sability, the Legislature provi ded t his : 
t'And thereafter such additional similar treatment as the Commission 
by special order may deter mine to be necessary . " 

A special order by tho Commission for such additional medical 
treatment for the employee is provided for in Seet1on 3701 . This 
provision requiring such special order to be ne cessary VTas uphel d 
in ·the case of Johnson v . Kruckemeyer et al ., reported i n 29 s .w. 
(2) 730 . The St . Louis Court of Appeal s iP its decision, l.c . 734 , 
said: 
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"In other words, if the injured employee at 
any stage of tho case sees fit to incur 
additional expense , or to have a change in 
the identity of tho service, and desires 
to have the same charged against his employer , 
it is necessary that he procure a special order 
therefor fram the commission, such special 
order to bo made before the expense is incurred 
or the change made , and not afterwards . We say 
this for the reason that the Act speaks of addi­
tional treatment which the commission by special 
order may determine •to be necessary,• and not 
•to have been necessary,' and does not contemplate 
that nn award may be subsequently entered so as to 
be retroactive , and have the effect of relating 
back to the time when it was first found that 
additional treatment would be required . State ex 
rel . v . District Court , 134 Minn . 16 , 158 N.W. 
713, L. R.A. 1916F , 957. " 

The Second Injury Fund is made up of contributions , by omplo~·s 
coming under the Compensation Act , of 500 . 00 from each employer 
subject to the Act , for every fatal injury by a ccident where death 
benefits would be payable under the Act , but sustained by an employee 
having no dependents , and the sum of 100 .00 in oases not resulting 
in death but where the employee su.stains the loss of the use of an 
eye, a foot , a leg , an arm, or a hand in addition to the compensa­
tion provided otherwise in the Act . \fr.dl e the Fund bears tho name 
of the Second Injury Fund, the statute creating the fund is a · co~ 
ponsation statute and the Fund itself is a oomponsation fund . 

The Second InjUPY Fund was created by the Legislature by House 
Bill 226 which provided for the repea l of Section 3707, Chapter 
29 , R. s . Mo. 1939, and the reenactment of a new section in lieu 
t hereof to be also numbered Section 3707, Laws Missouri 1943, page 
1068 . Tho repealing and reenacting section, which is Section 1, 
of said House Bill 226 , states , in part , as the r eason for the 
creation of the Second Injury Fund that it should be "~ * * for 
payments of compensation out of said Fund for permanent total dis­
ability when it r esults tram disability and subsequent injury; for 
appropriations -of the Second Injury Fund for the payment of compen­
sation provided in this seotionJ -tt * i•" . The background for the 
creation of the Second Injury Fund is revealed by the provisions 
previousl y expressed in Section 3706, R. s . Mo . 1939, casting upon 
an indiviQual empl oyer the obligation to pay all compensation due 
his employees for one or more injuries out of his own funds . In 
order to relieve the employer of at l east a part of the compensa­
tion for whioh he might be liabl e for the last injury where there 
may be a second injury the Second Injury Fund was created , wit h 
the required contributions as above stated. 
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The Second Inj ury Fund statuto was am~ndod in Lawa Uissour~. 
1 945, page l998 . ! 'rom t;he enactment 'or the second Inj ury Fund 
statute in 194~, includ1~ tho said.~ndmont l ' i946, the Lo~is~ 
lature has ~intained and p~esorved che axprosa provision that 
the ~econd Injury Fund s~l be a co~nensation Pund . 

On pa5e 1069~ Laws 1943, in the original Act--B. B. 22ci--1n 
the second paragraph, in yrovidia_:; "for t;ho adminiatJ•ation of the 
contributions to bo made by tho employers as horoinabove notod, 
the Act roo.ds 1 " :• or, *-such payments sh.nll be placed in a ftmd to 
be known ns the Second Injur:,r Fund, which FUnd is hereby approp­
riated· by the Legislature in accordunce wit.n tho lo.w1 exclusively 
for the payment of oampensatlon as .providod heroin, • * *" • The, 
l a st quoted provision £ram Laws l~asour1 , 19•3 ~ page 1069 is 
repeated wol;'d for rord 111 Laws ~ssourl 1945, pa~e 1998, ncar the 
end of the paga , and will therefore not be repoated hero . ':::'ho-· 
l ast paragraph of the new Soction 370'7, pa.:_;e 1 998 , Laws lliesouri , 
194~, hcs tho following provinion, t o-\'Tit J "The COJJm.ission shall 
dir~ct the ~istr1but1on of · sa1d Locond Lnj ury ~xnd in the ~nner 
and amounts provldeu for in thia chapter for the payment of campen­
oation. " \ w1derecoring ours) . ' · 

Ths ~1holo plan of' t!1e Compensation Act , from tne beg i nning , 
including tho succeeding mtendments o:f evory nature , is includod 
1n Chapter 29 of the Revised Statutes of ~hlo otate . 

The payroent of all co:::tponsat1on of any nature must be made 
un or said 0ha.ptor 2Q . · It" this be so, and it is , hon the Legis­
l ature ~aid in Section 3707 t:~t the ComLussion chq~ld diroct tho 
distribution or the c econd I ::1jury :und. in the mannor a nd s.mounte 
provided f or in " t h ls Chapter " f or the payment o.r compensation, 
they t hereby authorized the payment out o~ the ~· cond Injury Fund 
for additional eervices to an injured employeo determined t o be 
necessary by special. order of tho Cam:!lission. 'L1his 1 too , oven 
tnough the omployeo ,. ent!tJ.od. t!> such addi"Cional ~.~edical Att.:111-
tlon, aay he at tl!O time d.rawil\._ roguJ.nr pc.yments .t'rom saiet. Fund 
bocnuse o!' tot 1 disability previousl y detorm.lned . ··e believe 
that the Second Injury Fund bei ng by law dosignat ~ to bo a com• 
pansation fund , The t. orkmen• s Compeneation Co!IIm1ss1on may distri­
bute the fund or any part of it to tht!l sE..tis!'Q.ction of any element 
or compensation that the stc tutos decree to be duo to an i njured 
omployee , for addi tional medical attention. 

It is , tl~refore . the opinion or this department that ~ 
Second IDjury rund, as proviued for in : action 3707, R. s . u o . 
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and amendments thereto. is liable for the payment of additional 
medical attention, as provided for in Section 370l (a) R. s . Mo . 
1939, determined to be necessary by special order of the . co~sa­
ion to an injured employee who is drawing regular payments from the 
Fund because of permanent total disability previously adjudged, 
and that the Commission is by law empowered to so direct the 
distribution of said fUnd. 

GWC:mw 

APPROVED: 

J . h . TAYLO~ 
Attorney aeX:r· 

Respectfully submitted, 

G~ORGE W. CROWLEY 
Assistant Attorney General 


