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Oetober 8, 198 F | LED
Honorable Spencer H. Givens )0

12 e
Dir-ator

Division of VWorkmen's Compensation
Jef'lewrson City, Missourl

Dﬁarﬁ’&ﬁector Givens:

“This will acknowledge your letter requesting the
f of this Department on the questlion of the validity
#8 and regulations for the administration of the
'_y Compensation Act, particularly ifule 3 of para=
of the Rules and Regulations adopted by your divi-

graoly

# sﬁm,ﬁ;mt or copy of which rules you transmit with your
1e.torh

ﬂnasmuch as your letter submits two or three per-
ﬂﬁigtions, we ere copying the letter in this opinion.

. & "In connection with the authority given
“MU % us in Section 3751, R.S. Mo. 1939, to
b '... make such rules and regulations as
may be necessary...! to carry outl...all
of the provisions of this chapter...!' we
are asking your opinion on the following:

"Rules and Hegulations governing the Ad-
ministration of the Missourli Workmen's
Compensation Law were adopted by the Divi=-
sion of Workmen's Compensation July 7,
1948, (wnich are revised rules and regu-
lations to take care of new ariendments

to the law effective July 18, 1948). They
were approved the same day by the Indus~
trial Commnission, in compliance with the
law (Laws of Missouri, 1945, Sec.;6(d)
Pe1103) and a certified copy was filed
also the same day with the Secretary of
State.

e have attached for your convenience
a printed copy of the Rules end Regula-
tions above referred to, and direet your
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attention (on page 5) to Rule No. 3 under
the caption 'II, Contested Cases,! deal-
ing with 'Fallure to rile Answer.'- Our
questions-are on this rule and are as fol-

lows:

"Le

- mp,

ﬂ3.

e

The statute (Section 3727, R.S5.
Mo. 1939) provides for the filing
of a elaim, but the requirement
for the filing of an answer is an
administrative device of the Divi-
sion of VWorkmen's Compensation to
promote orderly procedure in the
handling of litigated cases, It
enables us to determine the actual
issues in dlspute.

"Questiont Is-the authority gilven
us to adopt rules and regulations

broad enough to enable us to estabe
lish the requirement for 'Answer to
Claim for Compensation?!

To make Rule 3 effective, we have
established a penalty for failure
to file wlthin the period, such
penalty being that 'the statements
in the c¢laim for compansation shall
be taken as admitted,!

"Questibn: Is the authority glven
us to adopt rules and regulations
broad enough to enable us to estabe
lish thils penalty and to enforce 1t?

If the answers to questions 1 and 2
are in the affirmative, can a referee
enter a 'default judgment' by issuing
an award of compensation on the claim
alonej or should such witnesses as are
avallable be heard?

Under the statute the Division has

~ Jurisdiction only when the employer

and employee are under the Act, Is
the sl legation in the original claim
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that employer and employee are under

the Act sufficlent, or must it be
proved by evidence? And must the al=-
legation be proved Af the 'statements

in the claim for compensation shall be
taken as admitted! as provided in above
quoted Rule 3 (assuming that said Rule

3 4s valid)? Without proof that parties
are under the Act, does the Division ac~
quire jurisdiction?”.

The particular question submitted in your request
for this opinion is: If the authority given to your De=-
partment to adopt rules and regulations is broad enough
to require an "Answer to Claim for Compensation", and if,
in order to make such rule effective, you have the further
right to provide that i1f the Answer 1s not flled within the
period fixed by your rules you may provide that "the state=-
ments ie. the claim for compensation shall be taken as ade
mitted.

Section 3751, H.S5. Mo. 1939 of the Workmen's Uompenw
sation Act provides, in part, as follows:

"Ihe commission and its members shcll
Have such powers as may be necessary

to carry out all the provisions of tals
chapter, and it may make such rules and
regulations as may be necessary for any
such purpose, # # # " '

Section 376k, R.S5. Mo. 1939, as a part of said Act,
is as followst

"All of the provisions of this chapter
shall be liberally construed with a view
to the public welfare and a substantial
compliance therewith shall be sufficient
to glve effect to rules, regulations, re=-
quirements, awards, orders or decisions of
the commlssion, and they shall not be de~
clared inoperative, 1llegal or voild for
any omission of a technical nature in ree-
spect thereto,”
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Section 3727 of the workmen's Compensation Act
provides that an employee or his dependent, having a claim
for compensation against nis employer under the Act shall
file a written clalm within one year after the injury or
death upon waich the claim is made has occurred. There is
no statute in the Compensatlon Act requiring an Answer to
be filed, <L‘he lntent and purpose of the Leglislature, as 1t
appears from Sectlion 3723 of the Act 1s that, 1f an employee
is injured in the course of hls employment, and upon notlce
to the Commission, and notice to the employer, the Commnission
shall send to both employee and employer a form of agreement
80 that the matter could be compromised and settled without
proceedings of any sort, a report of whlch 1s to be made to
the Commission, However, if a controversy arises, then under
Section 3727, the claim must be flled,

Section 3739, R.5. Mo. 1939, with respect to proce=-
dure before the Commlssion, is as follows:

"All proceedings before the commission
or any commissioner shall be simple,
informal and summary, and without re=
gard to the technical rules of evidence,
and no defect or irregularity therein
shall invalidate the same., .xcept as
hereiln otherwise provided, all such
proceedings shall be according to such
rules and regulations as may be adopted
by the commission."”

Section 3739 has been construed and interpreted by
our Appellate Courts, in decisions herelnafter quoted, to
mean that the procedure under the Compensation Act shall be
in ‘disregard and to the exclusion of the rules of formal
procedure.

lhe authority granted by Section 3751 of the Compen=-
sation Act to the Commission to make such rules and regula=
tions as may be necessary to carry out the provisions of the
Act does not constitute a delegatlion of legislative power to
the Comnission, or conflict with the Constitution, Section 16
of Artlcle IV of the Constitution authorizes the Legislature
to pass laws permitting adminlstrative agencies of the State
to make such rules and regulationa. Sald Section 16 of Article
IV 1is as follows:
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"F1ling of Administrative Rules and
Regulations,.=--All rules and regula-
tions of any board or other adminis-
trative agency of the executive de-
partment, except those relating to :
its orgenization and internal manage=-
ment, shall take effect not less than
ten days after the filing thereof in
the offlice of the secretary of state."

Returning again to the terms of Section 3739 and
Section 376, R.S. Mo. 1939, respecting the liberal con-
struction of the Workmen's Compensation Aet in favor of the
employee, we find those sections construed and applied by
the St, Louis Court of Appeals in the case of Vogt vs. Ford
Motor Co., 138 S.W. (2d) 684, 7The Court in relation thereto,
+ leCo 686, sald:

"% % % Under the Workmen's Compensa=-
tion Act all proceedings before the
Commission shall be simple, informal

and summary. Section 3349, R.5. 1929,
Mo. Bte Anne. Sece 33)4.9, Pe 8283. And
all provisions shall be liberally con=
strued with a view to the public wel-
fare and a substantlal compliance there-
with shall be sufficlent to give effect
to rules, regulations, requirements,
awards, orders or decisions of the Com-
mission, and they shall not be declared
inoperative, illegal or void for any
omission of a technical nature in re=-
spect thereto., Sectlion 337hL, R.5. 1929,
Mo. St. Ann. Sec. 337'-!-] Pe 293. . The
very object and purpose of the entire act
is that substantial rights are to be en-
forced at the sacrifice of procedural
rights, # # # " -

The same construction upon the intent and purpose
of the Legislature in passing the Act had been previously
glven by the S5t. Louils Court of Appeals in the case of .
Schrabauer vs. Schneider, 25 S5.,W (2d) 529, where the Court,
l.ce 535, sald:

"In the positive legilslative intent
thus expressed throughout the act,
there must have been a definite pur~
pose 1in view, whlch we think undoubted-
ly was that,” in the adminlstration of
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the law, ‘procedural matters are to be
treated as subsidiary in enforeing

the substantive rights of the partles,
and that a prima faclie presumption 1is
to be indulged in favor of the commis-
sion's jurisdiction in a case other=-
wise coming within the act., # # # ,"

The authority then appears to be evident and con=-
clusive that the Leglslature was acting within its legls-
lative powers under the Constitution to authorize the Work-
men's Compensation Commlssion to promulgate such rules and
regulations as it may find to be necessary to give effect to
the whole of the Act. The rules in question were adopted
by the Workmen's Compensation Commlssion and approved by
the Industrial Commission of Missourl acting Jointly under
sub-section (d) of Section 6 of Senate Bill No. 246 creating
the Pepartment of Labor and Industrial lielations, and found
in Laws of Missouri, 1945, page 1101, l.c. 1103. These rules
are lawfully promulgated with the spproval of the Industrial
Commission of the State of Missouri, under sub-section (¢) of
Section 6 of sald Senate Bill No, 246, Laws of Missouri, 1945,
page 1101' l.ce 1103. under the terms of Section 3751' ReS,
Mo. 1939.

There has been general approval in every jurisdiction,
sofar as we are advised, by both textewriters and the Courts,
of the power of boards or commissions under the Workmen's Com=
pensation Acts of the different States to adopt and effectuate
rules of procedure for the enforcement of such acts under leg-
islative authority, and here in Missouri, as hereinabove noted,
we have definite constitutional authority for the promulgation
of such rules under said Section 16 of Article IV of the Con-
stitution.

71 C.J. 922, 923, under the title of "Workmen's Com=-
pensation Act" states the following text:

"The board is authorized to make such
orders as in 1ts judgment may meet the
ends of justice, and to promulgate reason-
able rules of procedure relative to the
exercise of its powers and authority for
the protectlon of those who are injured,
and also to protect the rights of the
employer and of the 1lnsurance carrier,

and to safeguard the state insurance fund,
The rules, however, must be reasonable,
and must not be inconsistent wi th the
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workmen's compensation act or with other
laws of the state, # % # ,"

It will be noted that the text-writers and the Courts
in discussing the authority of boards and comulssions of ad-
ministrative agencles of the State to make rules and regulations
hold . that they must be reasonable. Referring again to Rules
2 and 3 of the HKules and Regulations here being considered,
providing that the employer and/or insurer shall file answer
to the claim on Form 22 provided by the Commission, and that
upon fallure to file such answer within fifteen (15) days from
the date of acknowledguent of the receipt of a claim by the
Division, the statements in the Claim for Compensation shall
be taken as admitted, seem to be entirely reasonable and un-
affected with the denial of any right to anyone concerned,

In this connectlon we think it well to have in mind what the
authorities say with respect to the time in which answer shall
be filed, 71 C.J. 1052 on the point states this text:

"Where a rule of the hoard requires
special defenses to be pleaded a
specified time before the hearing,

a compliance with the rule is essen-
tial, # @« # "

There are numerous decisions from other States con-
struing the power of boards or commissions administering
Wiorkmen's Compensation Acts to make and enforce rules respect-
ing the filing of an answer, and to refuse to allow an answer
to be filed out of time, and disallowing the introduction of
evidence on any matter not made an issue by answer., The Ape
pellate Court of the State of Indlana had this subject before
it in the case of Freund et al. vs. Allen, reported in 18l N.:E.
421, The Court in its decision, holding that where the rules
of the Industrial Board (comparable to our Compensation Come
mission) requiring an aswer to be filed within a certain time,
and holding that the board acted within its lawful rights in
refusing an answer to be filed out of time, l.c. 123, saild:

"Appellants Preunds did not offer to file
thelr speclal answers as required by the
rules of the Industrial Board, so there
wags not an abuse of discretion in refusing
to allow them to be filed."

The same Appellate Court of Indiana in the case of
Wright et al. vs, Keltner, 159 N.E. 1133, on the same prineciple,
l.c. '-l-Bh' sald: ;
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"The rule requiring special defenses
to be filed prior to the day of the
hearing is a wholesome rule and one
of which appellant was required to
take notice. ZThere was no reversible
error in the action of the board in
refusing to hear evidence in support
of the defense of willfulness and in=-
toxlcation. # # # "

The Supreme Court of Michigan had the same principle
pbefore it for discussion and decision construlng rules such
as we are considering here, in the case of Sharp vs, Trust Co.,
236 NeWe 8310 The Court. l.c, 832. said:

"% % % '# % & If the employer a insur-
er desires to deny lliability an answer
to the plaintiff's claim shall be filed
with the Vepartment in writing # # & ,!
# % # 'The rule in question was within
the power of the board to adopt. It 1s
reasonable and validj; it not only binds
the boards, and litigants before it, but
it binds this court. Being reasonable and
within the power of the board, this

" eourt must follow it, and recognize it in
cascs coming here for review,' # # # "

None of the several States, decisions from the Appellate
Courts of which are hereinabove noted, require by statute an
answer to be filed in Workmen's Cgmpensation cases, In this re-
spect they are identical with the State of Missouri.

There 1s no decision from our Supreme Court or Courts
of Appeals passing upon the validity of such a rule, with re-
spect to an answer, Our Sup eme Court, however, has expressed
its views of the administration of the vorkmen's Compensation’
Act in such language as to persuade us to belleve that if and
when the matter might come directly before the Court it would
have sound authorlty upon whlch to rely on this question in the
decisions hereinabove cited, In the case of Liechty vs. Bridge
Co., 162 8,W. (24) 275, the Court discussed our Compensation
Act and gave 1ts views upon the procedure to be followed by
the Commlssion in making the Aet erfective, The Court, in 1its
decision, l.c. 279, 80 expressing its views, said:

"# % # And, while 1t 1s true that the
Commission cannot usurp judicial funetions
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contrary to the constitutional inhibition,

it has those powers which are incldental

and necessary to the proper dlscharge of

its dutles in administering the Compensa-

tion Act, Rev. St. 1939, Sec. 3689 st seq.
(Mo. R.S.A. Sece 3689 et seq.) and it fre-
quently happens that a full discharge of

those duties requires the Commisslon to de~
termine questions of a purely legal nature,
such as whether the employee was covered by
the contract of insurance or whether the em=-
ployee had received a compensable injury in
the course of his employmentj whether the
alleged employee was an independent contractor
or whether he was employed by an indgppendert
contractor rather than by the alleged employer,
These and many other judicial questions, as
far reaching as the question of law involved
in thls case, have uniformly been hold to be
proper questions for the Commission's deter-
mination in the proper administration of the
Compensation Law, In fact, 1f the commission
should be denied such power, it would practi-
¢ ally be impossible for the Commission to per-
form its duty of administering the Act, # # # "

' OQur Appellate Courts have said statutes with respect
~ to the administration of the Compensation Aet are to be liberally
construed, especlially respecting remedial or procedural matters,
Gur Supreme Cgurt has so held in numerous cases. One of such
cases 1s McManus vs. Park, 287 Mo. Rep. 109, where the Court on
this principle, l.c. 119, said:

"% # % premedial statutesj where such

- statutes are ambiguous, or of doubte
ful application, # # # are liberally
construed ir order to effect the pure
pose of their enactment., ## # .’

' The rule to which our attention 1s directed providing
for an answer to be filed, and prescribing the period in which
it shall be filed, and further providing that unless so filed
the statements in the claim shall be taken as admltted, takes
nothing away from the employere. The right granted him to file
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answer i1s one not provided him by statute. But 1t 1s not

a vested right. If he neglects or falls to take advantage
of the privilege, he himsell creates the limitation upon

the introduction of evidence walch might have been offered
if his defense had been stated In an answer. In such case
he should not be heard to complain. The cases herelnabove
cited and quoted on the point preclude him from so complaine

ing.

One of the questions you submit in your letter in

paragraph (3) 1s, that 1f questions 1 and 2 are answered
in the affirmative, Jay a referee or the Commission, enter

a "default judgment” and make an award of compensation on the
bhail of the matters alleged in the claim alorie, or must such
witnesses as are avallable be heard. Ve belleve the state-
ments heretofore made In this opinion, with respect to ques-
tions 1 and 2 are sufficient answer to this question, If
the employer or the insurer has a defense to the claim, under

our rules he must controvert the same and make the matter

ssuable by answer, and if an answer 1s not flled within the
time presceribed by the rule, the Commission, or a referee,
would be justified in execluding evidence on such issue. If,
on the other hand, there should be witnesses at hand who
could give evidence on some matter not made 1issuable by an
answer, but which would reveal all the facts In the develop-
ment of the case, we believe the Commission, or referee,
should hear such evidence.

The question submitted under paragraph li of your let-
ter is, whether an allegation in the original claim that the
employer and the employee are under the Compensation Act is
sufficient without evidence to prove the same, and upon which
to base an award, in the event there 18 no answer denying
such allegation, on the ground that 'ltatomantl in the ec¢laim
for compensation shall be taken as admitted," This, too,
we think, has been covered in the discussion in this opinion
of Rules 1 and 2, In such case, we belleve, the claim should
necessarily, as a jurisdictional matter, state that both the
employer and employee are under the Act, If this be stated
in the claim and be not denied, 1t would be an admlssion by
the employer that both are under the Act. It would be almost
ineredible to belleve that an employer, who could in good
falth make such a defense, would fall to 1ntorpoao the same
by the denlal thereof in an answer,

However, the record upon a hearing of any claim should
recite all jurisdictional facts, We believe that even though
no answer should be filed denying a statement in a claim that
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the employee and employer are both under the Act, a referee,
or the Commission should hear eovidence in support of all
Jurisdictional matters, including the faect thaet both the
employer and employee are under the Aet, The Commission,
under the Act, has limited or special jurisdiction in the
hearing of claims, There are no presumptions to be indulged
in favor of the Commission's jurisdiction, Like records of
‘Courts of inferior, limited or special jurisdiction, the
records of the Commission must alffirmatively show that there
was jurisdiction of both the employer and employee under the
Act, 15 C.J, 832, 833 and 83l;, states the rule as to inferior
gcourts on this r{nniple, as follows?

"The mere exercise of jurisdiction by
courts of inferior, limited, or specilal
Jurisdiction does not raise a presumpe-
tion of the existence of the requisite
Jurisdictional facts, for nothing 1s
presumed to be within the jurisdiction
of such courts; but one who relies upon
a declsion or order of such a ecourt, or
who claims any right or benefit under
its proceedings, must affirmatively show
its Jurisdiction in the premises by ale
leging and proving the same, # % # "

If thils be true as to inferior courts it would like-
wise be an appropriate rule to follow respecting the juris~-
dlction and authority of the Compensation Commission. It
would, therefore, be necessary, we think, for the Comnlssion
or referee to take proof showing juriadiction on this question
and the record should recite the same,

CONCLUSION.,
it is, therefore, the opinion of this Department:

1) That under Section 3727, R.S. Mo. 1939, rules
adopted by the Division of Viorkmen's Compensation and the
Industrial Comuission of lissourli for the administration
of the Workmen's Compensation Act are broad enough and neces-
sary in the enforcement of the Aet "to oltablish the require-
ment for 'Answer to Claim for Compensatlion.'."

2) That the Commlssion has the power to make and
enforece a rule that the answer must be filed within a de-
. finite period.
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3) That the Commission has the power under sald
Section 3727, in the promulgatlion of 1ts rules to refuse
the offer of evidence on any matter not made an issue by
.an answer, except facts tounhing the jurisdietion of the
Comulssion,

li) That regardless of whether 1t is denied in an
answer that the employer and the employee are both under
the Act, evidence should be heard under the eclaim that both
are subject to the Aet, in support of Jurlsdiction, and the
record should Bo state.

Respectfully submitted,

GLORGE w. GROWLEY
Assistant Attorney General

APPROVED?:

J. E. TAYLOR

Attorno;égjggxal
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