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"' 

and enforce rules of procedure 
in the administration of the 
Compensation Act . 

.:>norabl e Spencer ~r . Givens 
Diz ctor 

}6 /1 d 
D~.v..~.s ton of ~ orlanen's Compensation 
J~f!erson City, Mi ssouri 

Df•&.r Director Givens : 

This will ac~~owledGe your l e t ter requesting the 
O[Jinion of t h is l>epartment on the question of the validity 
o! rules and regulations for the admi-nistration of the 
•Or~n' a Compensation Act~ particularly nule 3 of para­
gra~h II of t he Hu las an~ Regulations adopted by your divi­
si.,n, a aet or copy of vthlch rules you transmit with your 
le·'.:ter. 

Inasmuch as your let ter submits two or three per-
. t_ ~9nt questions~ we are copy ing the letter in t h is opinion. 
It .followe : 

" I n connection with the authority r;iven 
us in Section 37~1, R. S . Mo . 1939, to 
'••• make s uch rules and regul a tions as 
may be necessary ••• • to carry out • ••• all 
of the provisions of t~is chapter • •• • we 
are asking your opinion on the fol l owing: 

nRul es and negulations governing the Ad­
ministration of the lUssouri \"ior kmen 1 s 
Compensation Law were adopted by the Divi­
sion of •Jorkmen 1 s Compensation July 7, 
1948, (wn ich are revised rules and regu­
lati ons to t a~ care of new arlendments 
t o the law effective July 18, 1948) . They 
were approved the s ame day by the Indus• 
trial Co~ission, in c onpliance with the 
l aw (Lal•S of .Wissouri , 1945, ~ec . t6 ( d) 
p . ll03 ) and a certified copy was filed 

' a lso the same day with the Secretar y of 
State . 

n\ e have attached for your convenience 
a printed copy of the Mul es and Re gula­
tions above referred to, and direct your 
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attention .(on page 5) to . Rul e No.3 undor 
the caption ' II . Contested Oases t deal­
-ing with ·' Failure t o ~lle Answer. f . Our 
questions -are on thi s rul e and are as fol­
l ows: 

"1. The statute (Section 37271 R.s. 
Mo . 1939) provides f or the fi l ing 
of a claim, but the requirement 
f or the filing of an answer is an 
administrative device of the Divi­
sion of Workmen' s Compensation to 
pro~ote orderly procedure in the 
handling of l itigated casos, It 
enables us to .det ermlne the actual 
issues in dispute. 

"Question: Is-the authority given 
us to adopt rul es and regulations 
broad enouGh to enable us to est.lb• 
lish ~1e requirement for ' Answer to 
Claim for Compensation? ' 

11 2 . To make rlule 3 effective, we have 
established a penalty f or failure 
to fi le uithin the period, such 
penalty being th~t _ 1 the statements 
in t he claim for ,compensation shall 
be taken as admitted.' 

"Question: Is the authority given 
us to adopt ru~es and regula tions 
broad enough t6 enable .us to estab­
lish t~is penalty and to enforce it? 

"3. If the answers to questions 1 and 2 
are in the affirmative , can a referee 
enter a ' default judgment ' by i ssui ng 
an award of compensation on the claim 
alone; or shoul d such witnesses as aTe 
avai l able be heard? 

"4. Under the statute the Division has 
jurisdiction only when the employer 
and employee are unde .. · the Act . Is 
the a1. legation in the origi nal claim 
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tnat e~yloyer and empl~yee are undor 
the Act sufficient , or muat it be 
proved by evidence? And must the al­
l eGati on be proved ·i f tho •statements 
in the cl aim for compensation shall be 
taken as admitted ' as provided 1n above 
quoted Rule 3 (assuming that s aid Rul e 
3 is valid) t \.i thout pr oof thf11 parties 
ar~ under the Act , does the Division ac­
quire jurisdiction?" . 

The particular question submitted in your request 
for this opinion isa I f the authority given to your De­
partment to adopt rules and regulations is broad enouon 
t o require an "Answer to Claim for Compensation11

, and if, 
in order to make suoh rul e eff ective, you have the further 
right to provide that if the Answer is not filed within the 
period fixed by your rules you may provi de that "the state­
ments 1n the claim f or oanpensation s..fl.all be taken as. ad­
mitted. " 

Section 37.51, R.s. Mo . 1939 of the Worlanen ' s Compen ... 
sation Act provides , in part , as follows& 

11 he oom.:rlssion and ita members ahs. l ' 
have such powers as may be neoo 3sary 
to carry out all the provisions of t n is 
cnapter, and it may make auoh rul e• and 
regul ations as may be necessary for any 
such purpose. * * * . " 

Section 3764, R. S. Uo. 1939 1 as a part of said Aot, 
is as follows : · 

"All of the provisions of t h is chapter 
shall be liberally construed with a vi ew 
to the public welfare and a substantial 
compliance therewith shall be sufficient 
to give effect to rul ea, regulations, re­
quirements, awards , ordera or decisions of 
the oo~ission, and they shall not be de-
9lared inoperative, illegal or void for 
any omission of a technical nature in re­
spect thereto . " 
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Section 3727 of tho or kmon 's Compensation Act 
~rovides that an employee or ~is ue~endent , havin& a claim 
f or compensation a~ainst 1is employer under the .let snall 
f lle a written claim within one year after tne injury or 
death upon .1ich the cl.:lim is made has occurred. 1'here is 
no stat1.1te in tne Oompensc1tlon Act requiring o.n AnS\1er to 
be filed , ~he intent and purpose of tne Legislature , as it 
ap,k>eu.rs from Section 3723 of the Act is. that , if an employee 
is injured in the course of his employment , and upon notice 
t o the ConMission• and notice to the employer, the Commission 
shall send to both employee and employer a form of aBreement 
so that the matter could be compromised and settled without 
proceedings of any sort, a report of w1ich is to be made to 
the Con1ission. However , if a controv~rsy a rises , then under 
Section 3727, the claim must be f~led • . 

Section 3739, R.s . Mo . 1939, with respect to proce-
dure before the c~~ission, is as f6llowsa 

"All proceedings before the oo~ission 
or any co~~issioner shall be simple , 
informa l and surn:nary, and without re­
gard to the technical rules of evidence, 
and no defect or i rregul arity therein 
shall invalidate the same. ~xcept as 
herein otherwise provided, all such 
proceedings shall be according to such 
rules and regulAtions as may be adopted 
by the comm.ission. " 

Section 3739 has been construed and interpreted by 
our Ap~ellate Courts , in decis ions here inafter quoted, t o 
mean that the procedure under the ~om~ensation act shall be 
in ·disrebard and to the exclusion of the rules of formal 
procedure . 

lhe authority uranted by Section 3751 of the Compen­
sation Act to the Co~nission to make such rules and reuula­
tions as may oe necess ary t o curry out the provisions of the 
Act does not constitute u del oyation of l egis l ative powe~ to 
the 0o~ ission, or conflict with the vonstitution . Section 16 
of Article I V of t~e Constitution authorizes the Legislature 
to pass l aws pe~itting a~~1nistrative agencies of the State 
to make such rul es and regulations . Said Section 16 of Article 
I V is as follows: 

__________ ....,..._ -
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"Filing of Administra tive Rules and 
Re gulations .--All rules and regula­
tions of any board or other adminis­
trative agency of the executive de­
pa rtment, except t nose relating to 
its organization and internal manage­
ment, shall take effect not less than 
ten days after the filing thereof in 
the office of the secretary o'f state . " 

Returning again to the terms of Section 3739 and 
Section 3764, R. s . Mo . 1939, respecting the liberal con­
struction of the Workmen's Compensation Act in favor of the 
employee , we find those sections construed and applied by 
the st . Louis Court of Appeals in the case of Vogt vs. ¥ord 
Motor Co ., 138 s.\(. (2d) 684. fhe Court in relation thereto, 

, l.c. 686, said: 

"* ii- * Under the Jorkmen 1 s Compensa-
tion Act all proceedings before the 
Commission shall be simple, informal 
and summary. Section 3349, R. S. 1929, 
Mo. St . Ann. Sec . 3349, P • 8283. And 
all provisions s hall be liberally con­
strued with a view to the publio wel­
fare and a substantial compliance there­
with shall be su'fficient to give effect 
to rules, regulations , requirements, 
awards , orders or decisions of the Com­
mission, and they shall not be decl ared 
inoperative, illegal or · void for any 
omission of a ~ technical nature in re­
spect thereto. Section 3374, R. S. 1929, 
Mo . St. Ann . Sec . 3374, P• 8293. The 
very object and purpqse of the entire act 
is that substantial rights are to be en­
forced at the sacrifice of procedural 

i " . r ghts . * {!- iE- • • 

The same construction upon the intent and purpose 
of the Legislature in passing the Act had been previously 
given by the St . Louis Court of Appeal s in the case of . 
Schrabauer vs. Schneider, 25 S . ~L (2d) 529, where the Court , 
l.c. 535, said: 

"In the positive legis l ative intent 
thus expressed throughout the act, 
there must have been a def inite pur­
pose in view, which we t nink undoubted­
ly was t hat , lathe administration of 
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the law, ·procedural matters are to be 
treated as aubaidiary 1n enforcing 
the substantive rights of the parties, 
and that a prima facie presumption is 
to be indulged in favor of the commis­
sion' s jurisdiction in a case .other­
wise· coming within the act . ~ ~ * ." 

The authority then appears to be evident and con­
clusive that the Legislature was acting within its legis ­
lative powers under the Constitution to authorize the Work­
men' s Compensation Commission to promulGate such rul es and 
regulations as it may find to be necessary to give effect to 
the whole of the Act . The rules in question were adopted 
by the Workmen's Compensation Co~ission and approved by 
the Industrial Commission of Missouri acting jointly under 
sub- s ection (d) of Section 6 of Senate Bill No . 246 creating 
the Department of Labor and Industrial Helations , and found 
in Laws of Missouri, 1945, page 1101, l.c. 1103. These r ules 
are lawfully promulgated with the spproval of the Industrial 
Con~ission of the State of issourif , under sub- section (c) of 
Section 6 of aaid Senate ilill No. 240, Laws of Missouri , 1945, 
page 1101, l.c. 1103, under the terma of Section 3751, n.s. 
l4o . 1939. 

. 
There has been general approval in every jurisdiction, 

sofar as we are advised, by bQth text- writers and the Courts , 
of the power of boards or corm:rl.ssiona under the \lorlonen ' a Com­
pensation Acta of the different Statea to adopt and effectuate 
rules of procedure for the enforcement of such acts under leg­
islative authority, and here in Missouri , as hereinabove noted, 
we have definite constitutional authority f or the promul gation 
of such rules under said Section 16 of Article IV of the Con­
atit}ltion. · 

71 C. J . 922, 923, under the title of "Workmen' s Com-
pensation Act" states the following text: 

"The bo~rd is authorized to make such 
orders as in ita judgment may meet, the 
ends of justice, and to promul gate reason­
able rules of procedure relative to the 
exercise of its powers and authority for 
the protection of those who are injured, 

. and also to protect the rights of the 
employer and of the insurance carrier, 
a.."ld to safeguard the state insurance fund . 
The rules, however, must be reasonable , 
and must not be inconsistent •th the 
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workmen's compensation act or with other 
laws of the a tate . ~' * * . " 

It will be noted that the text- writers and the Courta 
in discussing the authority of boards and commissions of ad­
ministrative abencies of tne State to make rules and regulations 
hold that they must be reasonable . Referri~ ag~in to Rulea 
2 and 3 of the Hulea and ftegulations here beinG considered, 
providing that the employer and/or insurer shall file anawer 
to the claim on Form 22 provided by the Commission, and that 
upon failure to fi le such answer within fifteen (15) days from 
the date of acknowled~te~t of . the receipt of a claim by the 
Di vision• the statements in the Cl aim f or Compensation shall 
be taken a& admitted, seem t o be entirely reasonable and un­
affected with the ' denial of ·any right to anyone concerned. 
In this connection we think it well to have in mind what the 
authorities say with respect to the time in which answer shall 
be filed. 71 C. J . 1052 on the point states this textz 

"Where a rule of the ~oard requires 
special defenses to be pleaded a 
specified time before the hearing, 
a compliance with the rule is essen-
tial, * * * ." 

There are numerous decisions from other States con­
struing the power of boards or co~issions administering 
lorkmen' s Gompensation eta to make and enforce rules respec t ­
ing the filing of an answer, ~d to refuse to allow an answer 
to be filed out of time, and disallowing the introduction of 
evidence on any matter not made an issue by answer. ·l'he Ap-

' pellate Court of the ~tate of Indiana had t nls subject before 
1 t in the case of I~reund et a.l . vs . Allen, reported in 184 N • .1!1 . 

421. 'l' he Court in its decision, holding thut where the rul es 
of the Industrial Board (comparable to our Compensation Com­
mission) requiring an aswer to be filed within a certain time , 
and holding that the board acted within ita lawfu l rights in 
refusing an ~swer to be filed out of time, l . c . 423, saidz 

"Appellants l'reunds did not offer to file 
their special answer• as required by the 
rules of the Industrial Soard, so there 
w~s not an abuse of discretion in refusing 
to allow them to be filed . " 

The same Appellate Court of Indiana in the case of 
Wright et a l. vs . Keltner, 159 N .~ . 433, on the same principle , 
l.c. 434, aaid: 
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"The rule requiring special defenses 
to be filed prior to the day of the 
hearing is a Wholesome rule and one 
of waich appellant was required to 
take notice . ~here was no reversible 
error in ~he action of t he board in 
refusing to hear evidence in aupvort 
of t he defense of wi l lfulness and in­
toxication. * * ~ . 11 

The Supreme Court of Michigan had the same ? rinciple 
before it for dioaussion and decision construing rul es such 
as wo aro c..>nsidering nere, in the case of Sharp vs . ':a:rust Co ., 
236 N •• 831. The Court , ~.a . 832, saidt 

"* * ~ 1 '" * * If the employer cr insur-
er desires to deny liability an answer 
t o the pl aintif f 's alatm shall be filed 
with the Department in writing*** •' 
* * ~ ' Tho rule in question was within 
tho power of the board to adopt . It is 
reasonable and validJ it not only binds 
the bonrds, and litigants before it , but 
it binds this court . being reasonable and 
within the power or the bo rd, this 
court must fol low it, and recognize it in 
cas s coming here for review. 1 * * * . " 

None of the several States , decisions t'r om the Appellate 
Courts of which are hereinabove noted, require by statute an 
answer to be filed in 1orkmen1 s Cempensation cases . In t~is re­
spect they are identical with the State of Missouri . 

'!'here is no decision from our Supreme Court or Courts 
of Appeals passing upon th~ validity of such a rul e , with re­
spect to an answer. Our buJr eme Court , however, has expressed 
ita views of the administration of the "orkmen l s Compensation ' 
Aot in such lanciUage as to persuade us to believe that if and 
when the matter might oome directl y before the Court it woul d 
have sound authority upon wnioh to rely on this question in the 
decisions hereinabove cited. In the case of Liechty va. 8ridge 
Co., 162 .;:; . ,; . (2d) 275, the Court discussed our Compensation 
Act and gave its views u~on tho procedure to be foll owed by 
the Commission in nakinG tho not eJ."'f&atlve . The Court, in ita 
decision, l . c . 279, so expresoing ita views , said z 

"* * * And, W!lile it is true that the 
Commission ca~~ot usurp judicial functions 
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contrary to the con$titutional i ruti bition, 
it has t hose powers w'1ich o.re incidental 
and necessary- to the proper d1 scharge of 
ita duties in a~inistering the Compensa-
tion Act , Rev. St . 1939, 3ec. 3689 et seq. 
(Mo . R. S . A. Sec. 3689 et seq. ) and it fre ­
quently happens that a full discharge of 
those duties requires the Commission to de­
ter~ine questions of a purely legal nature , 
such o.s ~ether the employee was covered by 
the contrac t · or insurance or whether the em­
ployee had received a compensable injury in 
the course of his employment J whether the 
aliebed employee was an independent contractor 
or waather he was employed by an ind,pende~ 
contractor rather t han by the alleged employer. 
These and many other judicial questions, as 
far reaching as the ques tion or law invol ved 
i n tnls case, have unifo~ly been hold t o be 
proper questions for the Commission ' s deter­
mination in the proper administration or the 
Compensation Law. In fact , if the oo~nission 
should be de ni ed such po~er, it would praoti -

c ally be impossible for the Co~~ission to per­
form its duty of administering the Act . * "~ * ·." 

Our Appellate Courts have said statutes with respect 
to the administration of the Compensation Act are to be liberally 
construed, especially respecting renedial or procedural matters . 
Our ~upreme CRurt has so hel d in numerous cases . One or such 
oas-es is McManus vs . Park, 287 Mo . Rep . 109., Whe~e the Court on 
this principle, l . c . 119, said: 

"* '~ * remedial statutes J where such 
statutes are ambiguous , or of doubt~ 
ful application, * * * are liberally 
construed ir. or der to effect the pur­
poae of their ennctment . ** * ." 

. · The rule to wnich our attention is directed providing 
for ari answer to be filed , and prescribi nc the period in wh iah 
it shall be filed, and furthe r providing t hat unl ess so fi l ed 
the statement s in the claim shall be taken as admitted, takea 
nothing away fr om the empl oyer. The right granted him to fi l e 
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answor is one not provided him bJ statute. But it is not 
a vosted right . If he ne glects or fails to take advantage 
of the privileGe• he himself creates the limitation upon 
t~e introduction of evidence waich might have been offered 
if his defense had boen stated in an answer. In such case 
he shoul d not be heard to .complain. 'lhe cases hereinabove 
citod and quoted on the point pruclude n~ from so complain­
ing. 

One of tho questions you submit in your le~ter in 
paragraph (3) is , thut if questions 1 and 2 are ar,awered 
i n the nffir.mative , may a referee or the Commission, enter 
a "default jud&nent" and make an award of compenGation on the 
basis of the matters alleged in the claim alone, or must such 
witnesses as a·re availabl e be heard. iie believe the state­
mvnts heretofore made in t h is opinion, with respect to ques­
tions 1 and 2 are sufficient answer to this question. If 
the emyl oyor or the insuror has a defense t o the claim. under 
your rul es he must controvert the same and mru{e the matter 
i s suable by answer. and if an answer is not filed wi thin the 
time prescribed b.1 the rule , the Co~~ission, or a referee , 
would be justified i n excluding evidence on such issue . If, 
on the other hand, there should be witnesses at hand wno 
could give evidence on some matter not made issuable by an 
answer, but which would reveal all the facts in the develop­
ment of the case , we believe the Commission, or referee , 
s aould hear such evidence. 

The question submitted under paragraph 4 of your l et ­
ter is , Whether an alleGation in the original claim that the 
empl oyer and the . employee are under the Compensation Act is 
sufficient without evidence to prove the same, and upon which 
to base an award, 1n the event there ia no anawer denying 
such allegation. on the ground that "statements 1n the cl aim 
f or compensati on shal l be taken as admitted. u This, too, 
we think, has been covered 1n the discussion 1n this opinion 
of Hul as 1 and 2. In such case , we bel ieve. the claim should 
necessari l y, as a jurisdictional matter, state that both the 
empl oyer and employee are under the Act . If this be stated 
in the claim and be not denied, it woul d be an admission by 
the empl oyer that both are under the Aot . It woul d be almost 
incredibl e to bel ieve that an empl~yer, Who coul d i n good 
faith make such a defense , woul d fai l to interpose the same 
by the denial thereof in an answer. 

However, the recor d upon a hearing of any claim should 
recite all jurisdictional facts . We believe that even though 
no answer should be fi~ed denying a statement in a olaim that 
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the employee and empl9yer are both under the Act, a refer ee, 
or t h e Commission should honr ovidence in support of all 
jurisdictional matters , including the fact that both the 
employer and employee are under tho Ac t . The Commi ss ion, 
under the Act, has limi ted or special jurisdi ction in the 
hearing of claims . There are n o presumptions t o be indulged 
i~ f avor of the Commission's jurisdiction. Like records of 
Courts of inferior, limited or special · jurisdiction , t he 
records of' the Co1m11ission must affirmatively show that there 
was jurisdiction of both the employe r and employee unde r the 
Act. 15 C •. J . 8.32, 833 and 834, states the rule as to inferior 
courts on t h is principle , as follows : 

"The mere exercise of jurisdiction by 
courts of inferior, limited, or special 
jurisdiction does not raise a presump­
tion of t he existence of the requisite 
jurisdictional f acts, for noth i ng is 
presumed to be within tbe jurisdiction 
of such courts; but one who relies upon 
a dec1$1on or order of such a court , or 
who cla i m& any right or benefit under 
its proceedings, must affirmatively show 
i ts jurisdiction in the premises by al­
leging and proving the same. -l~ ~~- * . " 

If this be true as to inferior courts it would like­
wise be ~ appropriate rule to follow respecting the juris­
diotion an« authority of the Compensation Commission. It 
would, t herefore, be necessary, we think, for the Commission 
or referee to take proof sh owing jurisdiction on t h is question 
and the record should reci t e the s ame . 

CONCLUSION . 

It is, therefore , the opinion of th is Department: 

1) That under Section 37271 R. s . Mo. 19391. x-ulea 
adopted by the Di vision of ~~orkmen1 s Compensation and the 
Industr ial Comaiss ion of ~issouri for the administration 
of the Workmen's Compensation Act are broad enough and neces­
sary in the enforcement of t he Act "to establish the ~equire­
ment for 'Anawer t o Claim for Compensation.•. " 

2) That the Commission has the power to make and 
en£orce a rule thJ t t h e answer must be riled With in a de­
finite period . 
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3) That the Co~~ss1on has the power under said 
Section 3727, in the promul~ation of its rules to refuse 
the offor of evidence on any matter not made an issue by 

.an answer, except f acts touching the jurisdiction of the 
Co~ssion. · 

4) That regar~less of whether it is denied in an 
answer that the employer and the employee are both under 
the Act, evidence should be heard under the claim that both 
are subject to the Aot, in support of jurisdiction, snd the 
record should so state . 

APP!10V:t:l> : 

J . E . 1.'AYLOR 
Attorney~al 

GWC:ir 

Respectfully submi tted, 

G..c.OHGE ' , . CHOWillY 
Aasist~t Attorney General .. 


