
ciTIES oF THI~n cLAss: 
ORDINANCES : 
DRUNKEN DRIVING: 

City of third class :_~s power to arr~st, -t ·ry 
and fine a person driving a motor vehicle 
while intoxicated within the limits of such 
city when an ordinance on such subject has 
been passed. 

J anuary 21, l9L:-8 

FJ LED I 

tJ 'ZJ 
Honorable Leo J . Itarncd 
Prosecutinu . t t ot iley 
Pettis County 
Sedalia , lissouri 

Dear Sir : 

This i s in r eply to your l etter o.: I·ec e.;~t date , r equesting 
an o.fl'i ci c.l opinio11 v:f this d pnrt.....Lcnt ::Jld r\,;:::. .ing as :follows : 

"I uould like t o know tlhother or not D city 
of the t hirJ cl asb has 't he power and author­
ity under cit) ordinance to arrest , try, and 
fine a person charged \1\'i th drivi ng .:1 :t~otor 
vohicle h.il e intoxicated. " 

Section 6949 , t. · • ·~o . ly39 , provide::; as iollows : 

"The mayor au~ council of each city L.)vvcrned 
by t his • rt~cl..:: s'1all r _ ve t l e care , .~naec­
rnent ana cJntrol of t~e citJ and its f inances, 
and shall have pOl'ICr to enact; and ordain any 
and a ll ordinances not rcpu~ant t~ the c~n­
sti tution and la~\ts of t His state. , and such 
as t hey shall r·ee r.; expedient f or tl1"" govd gov­
ernment of the ~ity , th~ preservation of peace 
and eood order , the benefit of ttade and com­
merce , and the health of th~ inhabitants there­
of , and e~c, other ordinances , r~ es and regu­
lations as .~y be de~ced neccssar) t' carry 
such _;owerG into e;i'fcct , a"lJ to alter , todify 
or r~peal the same. " 

In construing the above- quoted section, the ..,prin'"'fi eld 
Court of iLpoeals held in t .1t.. case of Cc rthage v . :llock , 139 : .o . 
App. 3S6 , that such sect~on authorized t he ;assage of an ordi ­
nance proh.i.:,iti nt, t he dri:nkin0 of intoxicating Ji quors on t he 
str ~ ets , etc., of ~arthc .. :.;>~ . ....ven t',ough the or ' inance in that 
case •'las hel d unreasonable, the court r ecogni zed the right of 
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the city t o enact ·a reasonable ordinance under authority of Sec­
tion 6949. The court said, 1. c . 389: 

''Among the powers gr~ted by the State to 
cities of the t hird class--of which the city 
of Carthage is one--is t he power 'to enact 
ordinances to prohibit .and suppress houses 
of prostitution and other disorderly houses 
and practices and gambling houses and all 
kinds of public indecencies.' (R. S. 1899 , 
s ection 5835.} And, in lmat is called the 
gener al welfare clause , section 5834, a. 3. 
1899, it is provided: 'The mayor and coun­
cil of each city governed by this article 
shall have the care , management and control 
of t he city and its f inances , and shall have 
power to enact and ordain any and all ordi­
nances not repuenant to tho constitution and 
laws of t his State, and such as t hey shall 
deem exhedient ~ tfie gfod government ~ ~ 
city, t e preservation £_ peace and cood 
order, t ne benel'i t of trade and c·ommerce, and 
the health of the inhabitants th~reof , and 
such other ordinance~, rules and r egulations as 
may be deemed necessary to carry such powers 
into offect, and to alter, ~odify or repeal 
the same.' 

"Is the or~inance in question a necessary or 
proper police r egulation? Io it to be deemed 
by the courts as 'expedient for the good gov­
ernment of the city, the preservation of peace 
and good order,' or should it be denounced as 
en unwarr~ntable invasion of the 'personal 
liberty' of the citizen? 

"Should we find th~t the conduct interdicted 
wns a nropcr subject f or police r eGUlation, 
we t, ·1nk there can be no reasonable question 
of the power of the city to enact the ordi­
nance under the grant embodied in the provi­
sions of the gener al welfare clause , though 
t~e subject of this precise regulation is not 
specifically mentioned i n the s t atute . In the 
case of City v. ~choenbusch, 95 lo . 618, the 
Supremo Court said: ' GcnerCll \velfare clauses 
are not useless appendages to t he charter pow­
ers o£ munieipa l corporations. They a re de­
signed to confer other powers than those spe-
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cifically named. Tho difficulty in mak­
ing ~pecific enumeration of all such pow­
ers as may be properly del egated t o munici­
pal corporations renders it necessary to 
confer such powers in general terms . Ordi­
nances relating t o the comfort , health, 
good order , convenience and general welfare 
of the inhabi.tants are reearded as the 
exercise of police regulations. ' 

The court further said, l . c . 391: 

"The doctrine of t hese cases was applied by . 
the St . I~uis Court of Appeals in the cane 
of the city of Lebanon v. Gordon, 99 ! .O . App. 
277. ' Ther e can be no doubt of the author­
ity of the ayor and hoard of aldermen of a 
city of t he fourth class t o pass an ordinance 
to punish t he offense unacr the general power 
to paso such ordirw.nceo as "shall be deemed 
expedient f vr the good government of the city , 
the preservati on of peace and good order. " ' " 

The enact1nent of an ordinance by a city of tilt; third class 
r egar di ng t he driving of a - otor vehicle wrile intoxicated is, 
t herefore, a p1·opor police regulation under authority of Section 
6949 . The fact that t here i s a stute l aw ~1ich makeo driving 
while intoxicated a graded felony does not preclude the right 
of a city of t he t hird cla s & t o enact, and enforce by fine, an 
ordinance r egaruing driving while intoxicated within t he .city 
limits. 

I n the case of City of J t . Louin v . Vert, 84 1.1.0 . 204, the 
Supreme Court uphel d a convi ction for violation of a city ordi­
nance of ~t . Louis r egarJ.ing the carrying of concealed weapons, 
even though there was a state law on t he same subject, and held 
t hat a pr osecution for a violation of a city oruinunce was a 
ci~l proceeding . The court said, 1. c . 209: 

"The action is a civil , r ather than a crirai­
nal one, for brea ch of a city , not a state 
l aw , and does not affect, and is not affected 
by , t he state l aw agai st t he carrying of con­
ceal ed \~eapons. Hollwedell ~, supra. 

Ur.der i ts genera 1 gr~t of powers, t t .. c city 
..1ight ,,ell adopt and enforce , in .nc..Ulller <lS 
provided , such an ordin~nce ~s appellant is 

, . 
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founc. to h .. ve viol ated. It is a \lo'holesome 
provision f or the preservation of peace and 
order in t he city. 

"The constitution is not violated i n the mak­
ine or enforcing of t he or ui nAnce . In t he 
constitution the citizen baa many priceless 
riGhts guaranteed t o him; but unluckily for 
appellant, t he ' ribbt' to carry concealed in 
his hi p pocket knuckles of bra s s , a weapon 
of dangerous anu deadly character , is not a 
' right' prot ected by any constitutional guar­
anty." 

The Supremo Court held i n the ease of St~te v . ... uir, 164 
I~o. 610, that since a prosecution for vi~lation·of ~ city ordi­
nance of l~cxieo was t. ciVil action , that after a conviction of 
vio~ating the ordinance , ~ prosecution for t he same act i n the 
circuit court for violating the st~te law was not unconstitu­
tional as . violating t he constitutional prohibition against 
double jeopardy. 'rho court G~id , 1. c . 615: 

'--
"These deliverances of this court thus caL 
tablishins that a pr osecution under a city 
ordinance ~~s but a civil action, necessar­
ily pr ecluded t he i dea of a conviction of 
viol ati nG such ordinance from bei~ pl~~ded 
in bar of a prosecution by t he State of a 
cri~e based on o violation of a Stat e stat­
ute, which pr osecution rests on the same foun­
dati on of f act as oiu the act fo r doing ~hich 
the city first u.oved aeainst the defendant . 
In a pl ea in bar to t he prosecution or the 
St ate • the defendant must allege and prove 
t hat he i s pr o!;ecuted £or t }-'e s runc crime o£ 
hi.ich he had boGn autre fois convict , ~ autre 
~ t.c u1 t , in a pr i or prosecution by the 
city. But tlus he can not prove , i f the pro­
ceedinG inotituted by the city was but a civil 
action. " 

The Supreme Court in t he cas of Ganton v . ?<:cDaniel, 188 
z.~o . 207, on the authority o£ the r-.uir case , suora , held tha t an 
ac~uittal in a prosecution b~ t :e ~tate was n. ~ar to a civil 
action under an ordinance o£ a city. The court said, 1. c. 22g : 
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"The civil action by the town for violat-­
ing its ordinance was not affected by the 
crimi nal prosecution by the State. The ac­
quittal of the l atter was no bar to the 
civil action. ~ :;. *" 

~ ... -... 

The Kansas City Court of Appeals in t he ca se of City of 
Linneus v. Dusky, 19 J!o . App . 20, held that an ordinance of the 
City of Linneus wit h regard to t he carrying of concealed weapons 
did not conflict with ~he State law on the same subject, and 
said, 1 . c. 23: · 

'"Certainly t here is , in contemplation of well 
settled rules of law, no conflict between 
t hese laws. Both the state and the city ruay 
punlsh for the same offence . State v. Bentz, 
11 ff'o . 61; ~ipy of St. Louis Y:.. Cafferata, 
24 t..Jo . 96- 9 • ' 

Section 6913, n. s. · ~ . 1939, which provides, i n part , as 
f ollows: 

"I f , in the progress of any trial before t he 
pol1.ce judge , it shall appear t hat t he ac­
cused ought t o be put upon his trial for an 
offense against the criminal l aws of the s tate 
and not cognizable before him as police judge, 
he shall i mmediately stop all further proceed­
ings before hi~ as police judge , and shall 
cause t he compl aint to be raade before hl msel£ 
as a justice of the peace . or before some 
other justice of the peace , and the accused 
shall ther eupon be proceeded against in the 
manner provided by general law. t,c ¥ *'' 

would not prohibit a city of t he third class from prvceeding 
under an oreinance with r egard to driving whlle intoxicated , 
since such section has been held to be di rectory only , andsince 
a prosecution for violation of an ordinance is a civll·action 
only and is cognizable before the police judge. 

In the case of Poplar Bluff v • .f.teadows, 187 .1~0 . App. 450, 
the Spri np;field Court of Appeals said, 1 . c . 456 : 

HlJefendant contends that t he evidence adduced 
shows t hat he was guilty of a felony for dis­
playing the sign of an honest occupation 'When 
in £act he was conducting a bawdyhouse and t hat 
the city t hereupon lost its right to prosecute 



Ho .orabl e Leo J . Harned - 6-

unrler its or~ir.: nccs , cititlg secti on 4 758 
and section 9191 , 'tevised Stotut es 1909. 
The defendant ls not charged with or con­
victed of a .:'cl ony ; nor will t! .is judunent 
bar a pr osecut ion by the St ate under sec­
tion 4758. Section 9191 is ~erely a direc­
t ory st~tute and not one that can avail the 
defendtnt in this coru,ection. • 

-.. 

The ordi nance of a third class city wit h recard to driving 
while intoxicat ed need only be such an ordinance as will con­
form with the stqte law on the same subject as the ordinance, 
under the r~quir ":'lents of Section 7442 , .. ...... :to . 1939. 

Since in the st. tement of facts in your r equest for an 
opinion you '1avc s t ated tl at t he violati on of the ordinance 
would result i 11 n fine , it is obvious that the city or dinance 
i n such ca se woulr conform '.rli th tne st ate law on the same sub­
ject. 

C JlWIUSI ON 

It is t he opinion of t~ i& dcpart~ent that a city of the 
third class has t &c power an~ aut!ority, under an orcinance o~ 
such city , .itr r c r_:ar d t o drivit.,; a motor vehicle whi le intoxi­
cated ~thin the city li~tc , t o arrest , try and fin a person 
_charged with t he violation of such ordinance . 

APPROVED : 

J. ~ - r fi u .. 
Attorney General 

CBB :HR 

Respectful ly submitted, 

C. B. BUR~S , Jr . 
~ssietant Att or ney General 

I 


