
TAXATION: 
SCHOOLS: 

cannot incre~se rate of taxation tor school purposes 
at school meeting unless notice of such proposition 
is given. 

MAGISTRATE Warrant must issue forthwith when information filed 
COURTS : unless defendant is voluntarily present at that time. 

April 1, 1948 FILFD! 
I 

~tonorable ?(arvin C ~ Lepper 
?rosecutln~ Att or ney 
Linn County 
3rookfiel d , ~issouri 

Denr t!r. :t~opper: 

Li~ 

This is i n reply to your letter of recent date requestinc 
t he opinion o~ this depart : ent on tno questions, whi ch are as 
follows: 

"(1) undor the provisions of CJcction 
10,358, ~cenacted Laws 1945, ·can a 2/ 3 
ma jority of the qualified voters at the 
annual school m£-etin~ vote to i ncrease 
the tax rate a bove the amount author ­
ized b~ the constitution ~i thout voter 
approva l when tha notice of the annual 
meetin; uas ~iven as direc ted by ection 
1041 8 but aid not state t heroin that 
such prop osition ~ould be vo&cd on at 
said ,neetin.:-;'? 

,. (2 ) ' .. hon a p(Jrson voluntarily apRoars 
before a. .!avi.otrate to ansr;er t o a. 
crim..inal chnr.t;e or appear s before a 
!'agistrate after havin,; recei v~d a "-
•ticket ' r r om a h i chway patrol~an ~e­
quosting h i 111 t o do so , is it· mandatory 
that t he ·~ar;is trate issue a Summons 
for the arrest or the party or may tl-ti::o 
be disp~nsod wi th?~ 

The Laws or i.J.ss om•1• 19'!5 , pace 1629, ~~.;ction 10358 , 
providinr. the procedure by \":h l ch the a.nnual :-ato of t axation 
authorized by tho constitut ion may be increased tor school 
purposes, is as rollows: 
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"".Jhenover it shall ooco.:ne necessary • in 
t he judgment of th e board of director s or 
board of. education of any school d~strict 
in this state . to increase the annual rate 
of taxation, authorized by the constitu­
t i on for district purposes without voter 
approval , or when a nrnnber or the qualified 
voters o_ the district equal to ten per cent 
o~ more of the number castin~ their votes 
for the directors of t ho School Board at t he last 
~chool election in said district shall peti­
tion the board , in ~ritinc, for an incroase 
of said r ate , such board shall determine the 
rate of taxation necessary to be l evied in 
excess of sai d author ized rate , and the pur­
pose or pur poses .for Chi ch such increase is 
required, specifying separately t he rate of 

. i ncrease required for each purpose , and t he 
nunwer of years , not in excess o! four , for 
which eac1 proposed oxce.ss rate is to be -
effective. and shall submit to the qualified 
voters of the district , at t he annual school 
meeting~r election, or a t a special meeting 
or election cal led and held for t hat purpose. 
at the usual pl a ce or places of' hol din5 elec­
tions for members of suoh board, whether t he 
rate of taxation 3hall "!Je increased ~ bro­
posed :Qy said board. due not1 co ha.vin., een 
~ ;1 ven as required £I_ ..;ection 1041'8; and1r 
two- t hir ds of the qualified voters voting 
there n shall favor the p:::•cposed increase 
for any purpose. the resul t of such vote , i n­
cludinJ the rave of taxation so voted i n 
such district for each purpose , and t he num~er 
of years said rate is to be o£fective, shall 
be certified by the clerk or secretar y of such 
board or district to the clerk of the county 
court of tho ·proper county, ._ .. :i1o shall , on re­
cei pt thereof , proceed to assess and carr y 
out t~e amount so returned on tho tax books 
on al.l taxable property, r eal and personal, 
of such school distri ct , as sho~n ~y tho last 
ruL~ual assezsment for state and county pur­
poses , includin~ all statements o£ merchvnts 
as ~rovided by law. " (Underscoring ours. ) 
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ccordin~ to the above otatute , the notice required i s 
notice of the propositlon to increase t~c rate of t axation . 
The la~uace of t~e statute iu clear and unambi~uous and 
must be gi ven effect us \';"rl tten undel~ tho rules of' statutory 
construction . The p~~ose of s~cL notico is to i nform the 
voters of the proposition to be acted upon at t:.e meeting 
oF election. In ~tate ex rel • ..,cl~ool ~lot . of i .. f'fton v . 

~ , ... ,, '"'Q I"' ' ("d ) ,-.,r...., ·~.;: t ' ./" i 1 • vl..u. vJ.J., • ... ~ • ... OvO ' '-'·-~ J upre:!e Cour . O.L J,. s sour , 
slttinu on brule , sa:d at 'pn0 e G60: 

.;><. 
u * o~!- i:· It appears f'rom respondent ' s 
return that the minutes of.the school 
board show that the board instructe~ 
tho clerk '&O post notices vf tho annual 
meeting and include therein ~ Eroposi ­
tion of c onsoli dation of the school 
district . The ~records~ept b~ tho uoard 
do not shot". che co" .. tents of t~1e notice 
w'1ich was _;i ven, and ncl t hcr t he notice 
nor a cop;, thereof ls 11. the po.Jseasion 
o ~ \.ne beard . n the abso.1ce of o. show-
in..; to the cont!'ar~ , o 11ill presume 
that the clerk ~erforced his official 
dut:r and ave tho notice which tne board 
instructed ~in to ~i ve ; that ls , a notice 
sub:ni ttin;; the tn~ooosi tlou of consolida­
tivn or' the -ao .. 1ool district-. - rJuch a 
notic~wOUld not aut~orize t~o voters 
w 1.en assernoled at c J.v ..1nnual .aeotln ~ to 
vote upo~ a proposition to orsa~ze the 
conr,ton school d.i~trict into a to \m or 
city school district . 1'he t wo proposi ­
tions a1•e so radically different that 
notice of the submission of one would 
not au.tnorize a vote upon til& othvr . The 
purpo~e of a notice i~ to i nform the voters 
of the propositions to be acted ~pJn at the 
noetiil,b. \.h e re , as in thi~ cu e , the stat­
ute ~.- · ~:· roqui!'os a notice to ue ~1 von, any 
a ction taken by tho voters without notice or 
t.i tJ. an inm .... ~ficlent not.ico ls vola . ~ · -~ 11 

• 

aid proposition ~ay be subnitted to the voters of tho 
scl'lool district at the sci1.ool meeting then included in tho 
notice o: Juci .. meeting .- ,my action tSAen by the -voters without 
notico or wi t:1 insuf ficient notice is void . In eter v . 
"')lufnu::t.nn. 30 · • . • ( 2d) 1062, tr .. c court ::aid at r>a ..;es 1064 and 
1 065 : 
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t l.e \':ordo t cri"111nnl ? "~"'osect:.tion ,' as used 
in section 4174, Sl;4,P!'a . _ e have no doubt 
they include a criminal info:""!llation for a 
nisdemeanor , -:·· ·:~ ·~·" 

u~til an information hRo been filed in the maGistrate 
court no prosecution has ·,een commenced and the ~nar;1strate 
has no jurisdiction i n t~e ~tter . ~pon tho filin~ of an in­
fo~ation by the prose~uting attor ney it is the duty of the 
magistrate to forthwith i ssue a warrant for the arrest of the 
defendant (Laws of ~~ssouri , 1945, pa: e 750, ~action 5 ). 

The purpose of h avinc a warrant issued and served is that 
t he court ma~ acquire jurisdiction over the person of the de­
fendant . -rowever, we must consi der tho case \7l:ere a person 
voluntarily appears before t he ~agistrato at t he time t ho in­
formation a3cinst him is filed . I n such a case a warrant 
would serve no purpose . There would be no need for a war1•ant 
to be issued co~andin~ tho propor offic ers to bring the de­
fendant before t he court . The defendant would already be 
before the court and under its jurisdiction. The reason for 
or purpose of a warrant i."ot..l d not be present . ':o do not 
bol~eve it is th~ cont~~plation of t he l aw to require the 
performance o~.' an unnecess ury or useless act . I n the case 
of State of :'i ss0uri v . ·:illiam Cook, 58 l o . f4G , it was said 
at page 547 : 

" I t i s shour.. t !1at a t tht3 time the indict ­
ment was returned t he de.fendant was in 
court , unc pl eadod not c uilty; ho then 
;avo n. iJond :or hio appearance • and poti ­
tioned for a chan..;c of venue , \7hich was 
awarded in accordance with h i s a?plica­
tion. Under those circumstancos , no 
£!pias for his arrest was necoosary. 
: t would have been an idle and urr~eaning 
ceremony- ··· ·~ .;:." 

Therefore , where a defendant is present before tne mn~is ­
trate court at the time the information is filod, t ho issuance 
of a warrant for t he arrest of said defendant may be dispensed 
with by the ma !,istrate . 

Conclusion .· 

I n view of the fore.:;o in.:; , it i s the opinion of t his de­
partment t hat the propositi<ln to increase the rate of taxation 
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authorized oy the ~onsti~ution tor school purposco carnot be 
submitted at tho· sca ool neotin~ unless notice o~ tho su~ssion 
of said propo~ition is included in the notice of such meeting. 

It is further the ouinion of t ".i3 depart-lent t """ at \.ron 
an i nformation ls filed it is the duty of the nm•·istra.to to 
forthui th h.1sue a warrant for the arr9st of the clefendant; 
however ~non the defendant is voluntarily present before the 
magistrate at ti1e time the in£or.mation is filed a w~rra.nt need 
not bo issued. 

Respectfully submitted, 

DA V:LD i ~·l'%LY 
Assistant \ttor ney ~encral 

APP!"Ov"T:D : 

:r . -:. . ':'AJ:u Cf" ~ 
· Attorney 7oneral / tP'V 


