INSURANCE: It 1is not mandatory for insurancs companles or assoclations
doing business on the stipulated premium plan, under
section 5885, Artlcle IV, Chapter 37, R. S. Mo. 1939,
to obtaln an application for insurance before issuing
;he pglicy, or to attach an application to a policy when
S3ued.
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7 ALS
Honorable Owen G. Jackson b
Superintendent of Insurance
Department of Business and Administration

Jefferson City, Missouri

Attentions Honorable Ralph C. Lashly,
Counsel

Dear ur, Jacksong

T™his will acknowledge your letter requesting a&n opinlon frqm
this Jdspartment, construlng the terms of Section 5885, Article 4,
Chapter 37, R. S« Mo. 1939, as to whether sald section is mandat-
ory in requiring every insursnce compeny dolng business under
sald Article 4, to obtain an epplicetion for insurance before
such company may issue a poliey. The letter requesting an op-
inion on the subject comes from lMir. Relph C. Lashly, Counsel
for your department.

The letter is as follows:

3711l you please advise thls Division of
your opinion on the following question:

"Does Section 5885, Article IV, Chapter 37,
Revieced Statutes of Mlssourl, 1939, meke
mande tory upon every company or assocletion
doing business under and by virtue of this
Section to cbtain &n application for insur-
ance before the company or assoclatlion may
issue a policy?"

The inquiry in the letter requesting this opinion is, whether
sald section mekes it mandatory upon every company or assoclation
doing business under Article 4 of Chapter 37, to obtalin an sppli-
cation for insursence before & company or an asscoclation may lssue
& policy. The terms of the statute are, as will be readily ob-
served, that such a company shall, upon the lssusnce of every
poliey, attach to such poliey or endorse thereon, the substance
of the appllication upon which such policy was lssued., Said
Section 6885 nowhere uses language requiring or directing that an
application shall be obtained before a policy may be lssued. We
take it, then, that the request for the opinion is directed more
to the question of whether a copy of an application shall be
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attaﬁggd to the policy upon the issuence of a pollicy, rather than
ether it is mandatory that en application be cblained before a
policy 1s issued, We shall, however, enswer both questions.

Jt will be observed that said Section 5885 provides no penalty
for failure to comply with the terms of sald section., Nelther is
there any provision rendering the contract illegal or void for
fallure to observe the requirement of sald section that a copy of
the application shall be attached to each policy 1lssued by a
company operaeting under sald Article 4, Chapter 37.

It has been held in menydecisions by our Courts of Appeals
that the terms of sald Sectlion 5885 apply only tec insurance com=
panies doing business on the stipulated premium plan. In the
case of Crelg et al. vs., Insurance Co., 220 Mo. App. 913, our
Ste Louis Court of Appeals had before 1t the question of whether
the terms of the statute, then Section 6184, R. 5. Mo. 1919, now
Section 5885, applled to old line insurance companles or solely
to companies doing an insurance business on the stipulated prem=-
ium plane The Court in its decision, and holdling that sald sec-
tion requiring a copy of the application to be attached to a
policy when issued applied only to stipuleted premium companies,
le.ce 918, said:

"In light of the fact that the case may be
re~-tried; we note that the court erred in
holding that section 6184, Revised Statutes

of Mo. 1919, the alleged defense of mlsre-
presentation made by the insured ia his ap-
plication was not avallable to the desendant,
because the application for the lnsurance was
not attached to the policy of insurance itself.
The poliey in sult being issued upon 2 level or
flat rate premium, or in other words, belng an
~0ld 1line policy and not a policy issued upon
the stipulsated premium plsn, sald section has
no application.s# # #¥

It thus sppears that the intention of the Leglslature in en-
acting said Sectlion 5885 requiring a copy of the application for
insurance issued under the stipulated premium plan was to provide
for a truthful statement of the conditlion of heslth of an appli-
cant for insurence, and for the aveklablility of such statements
as a defense to the insurer upon an action on & policy tc show
fraud or misrepresentation of the condition of health of the
applicant at the time or before the making of the application,
if it were revealed that there were false statements concerning
the applicant's heelth made in the epplication. 32 C.Je 1104
stetes the following text on the purpose and office of a written
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application for insurance es follows:

"% % #The purpose of signing an appllication
is to bind the appllicant to the truth of the
statements thereln; and the fact that he
signed & particular paper tends to show Chat
it is not a mere memcrandum for the conven-
ience of an agent of the company, but rather
that the epplicant adopted 1t as an applica-
tion.# # %"

This feature of sald statute, was for the benefit of the in-
surer, The avallabllity of misrepresentation as & defense belng
for the beneflt of the lnsurer, such defense may be walived, and
the effect of such walver is to deny the right to the insurer
to introduce evidence showing mlsrepresentation or false state~-
ments by an applicant in the appllcation, unless the copy of
the application be attached to a policy upon its issuance. The
cagse of Hicks vs, Insurance Co, was considered by our 3t. Louls
Court of Appeals, and is reported in 196 lo. Appe. Rep. 162.

The case, among other 1ssues, prosented the questlion for the
decision of the Appellate Court, the actlion of the trial court
in overruling the demurrer to the evldence by the appellant
Insurance Co., the demurrer belng based upon alleged misrepre-
sentations of the health of the insured in the application prior
to the issuance of the pollicy sued on. In afflirming the dec-
ision in the lower court, and in holding that the defense of
misrepresentation was not avallable to the insurer because a
copy of the appllcatlon was not attached tc the poliey, the
Court of Appeals, l.c. 171, sald:

"As to this 1t should be stated at the outset that
the defense predleated upon slleged misrepresen-
tations made by the insured in obtaining the policy
of insurance, consisting of alleged false answers
in the written appllcution therefore, was not
avallable to defendant under the circumstances

of the case, and that the trial court should

have excluded this application upon plaintiff's
objectlon thereto. This is for the reason that
the record discloses that nelther the appllca-
tion nop- the substance thersesof was attached

to or indorsed upon the polley as requlired by
section G978, Revised Statutes 1909, By falle

ing to comply with the statnte, the defendant

lost the right to avail 1tself of the applica=~
tion as & means for invallidating the policy.

Thls we hsve but recently held ir Schuler v,
Metropolitan Life Ins. Coe., 191 Mo. Appe. 52,
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176 S.We 274, where, in an opinion by REYNOLDS,
Pe Je, the guestion is fully consldered and the
authorities clted and d&noussod,

It appesrs toc be the almost universal practice for & written
epplication to be made for insursence on the stipulated premium plan,
and all other kinds of 1life, health and casuslty insurance for
thaet matter, and the assumption 1s thet such applications are made
and that they are mede in wrilting. But &t 1s concelvable that
if a policy were issued by an insurer and delivered without an
application to & person and such person accepted the policy, and
paid his premium, the policy would be in force., In other words,
the policy would not be lnvalld 1n such case by reason of there
belng no application, and forfeiture or avoidance of the pelicy
eould not be urged by the insurer for such cause., 32 C.Je 1102,
on that principle, states the followings

"% % #The agreement 1s ususlly affected by
an offer or application by lnsured and its
ecceptance by the cumpany, or else by the
tender of a policy by the compeny and its
acceptaence by insured. Where the latter
method is employed, the faet that the polley
is issued without prior appliceticn by in-
sured does not prevent its going inteo
effect# = ="

32 Cede 1119 spaln treats of thils principle with the follow~
ing text:

"» # #Cenerally, however, the statutes

exressly prescribe the effect of non=-
compliance therewlith, such as that the
epplication shall not be considered & 4
part of the poliey or contraect, and that

it shall not be pleaded or received in
evidence; but they also sometlme ex-

pressly provide that the omlission shall

not render the policy invalild. By the

welght of euthority, the fallure of the company
to comply with the statute precludes it from
showing that statements of insured in the
application are false and fraudulent,s =%

As herelnabove stated, there 1ls no penalty provided 1ln Sec-
tion 5885 for its non-dbsarvance with respect to failing to
attach a copy of the application to a policy of insurance under
the stipuleted premium plan upcn the issusnce of the policy.
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A penal stetute 1s defined in 59 C.J. 1110 in the following text:

"% % #In common use, however, this sense
hes been enlarged to include under the
term 'penal statutes' all statutes which
command or prohibit certain acts, and
astab%ish penalties for their violation,
W%

The provision in seld Section 5885 requiring the epplication -
to be attached to & poliey under the stipulated premium plan of
insurance being for the benefit of the insurer may be walved by
the insurer, 32 C.J. 1316, 1317, states the rule on this prin-
ciple as follows:

"In the absence of statutory inhibition,
as a general rule doctrines of walver and
estoppel may be applied to preclude the
company from asserting any ground upon
which 1t might be entitled to avoid the
policy or dispute 1its llability there-
under. The company is entitled to walve
provisions inserted in the contract for
its benefit, and thils even where the
policy, according to its express terms,
is under the circumstances to be voild."

In the case of Bersche et al. vs. Insurance Co., 31 Ko. 546,
our Supreme Court considered the question and principle of walver
as it applied to misrepresentation by the insured as a defense
by the insurer. The Court, l.c. 554, on the point saids

"Misrepresentation is therefore put by
the contract upon the same footing with
all other things which may happen to in-
crease the risk, and the courts have fre-
quently held that such defences may be
walved.# # #%,

It 1is apparent that the terms of sald Section 5885 in feliling
to provide a penalty for the non-cbservance of the statute, and
falling to provide that the statute shall be void upon its non-
cbservance, renders the statute directory rather than mendatory.

89 Ce.Je 1072, Section 630, in discussing the rules of con-
struction of statutes states, in part, the followings

"A mandatory provision in a statute is one,
the omission to follow which renders the
proceeding to which it relates illegal

and vold, while a directory provision is
one the observance of which is not nec-
aaaarg to the validity of the proceeding;
# % w0,
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Qur Supreme Court in the case of State vs. Brown, 33 S.W.
(24) 104, discussed the distinction between a mandatory pro-
vision and & directory provision of statutes involving the
election laws of the State. The Court adopted in its decislon,
and as 1ts definition and construction of mendatory and direct-
ory provisions in e statute, & text statement of law, and in
so doing, l.c. quoting R.C.L., Sec. 14, pages 766, 767, salds

"1A mandatory provision is one the omission

to follow which renders the proceeding to

which it relates illegal and void, while

e directory provision i1s one the observance

of which 1is not necessary to the valldity of

the proceeding. Directory provisions are not
intended by the legislature to be dlsregarded,
but where the consequence of not obeying them
in every particular are not prescribed the
courts must judicially determine them, There

is no universal rule by which directory pro-
visions in a statute may, in all circumstances,
be distinguished from those which are mandatory.
In the determination of this questlion, as of
every other question of statutory construction,
the prime object is to ascertain the legislative
intention as disclosed by all the terms and pro-
visions of the act in relation to the subject
of legislation and the general object intended
to be accomplished. Generally speaking, those
provisions which do not relate to the essence
of the thing to be done and as to which com~-
plience is a matter of convenlence rather than
substance are directory, while the provisions
which relate to the essence of the thing to

be done, that is, to matters of substansce, are
mandatory.?! # # #%,

We believe the above text authorlities and decislons by our
Courts make 1t reasonable to assume that the insurer company
should obtain an application for insurance before such company
or assoclation may lssue & policy, but 1t is not mandatory under
sald Section 5885 to obtain an application before the company
may issue a policy, or that such company attach an application
for insurance to a polley at the time of the 1ssuance of such

policy.
CONCLUSION

It is, therefore, the opinion of this Department that:
l. Section 5885, Article 4, Chapter 37, R. S. Mo. 1939,
does not make 1t mandatory upon companies or associatlons doing
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business under and by virtue of sald Section 5885 to obtain an
epplication for insurance before such compenies or associations
may ilssue a policy.

2 It is further the opinion of thls Department that it is
not mandatory under sald Section 5885 that a company doing bus=-
iness on the stipulated premium plan under Article 4, Chapter
37, Re Se Mo. 1939, attach to the policy at the time of the
issuance thereof, an epplication for insurance.

Respectfully submitted,

GLORCE W. CROWLEY.
Asslstant Attorney General
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