
BOARD OF MEDiATION : BQard of Mediation ha~ no jurisdiction 
in labor disputes between municipally 
owned public utilities and their employees . 

Janunry 1! , 1948 

nonor-o.ble Va11co Julian, Chairman 
~Lute ~oar0 of 'odintlon 
State Cffice 'uilding 
Jef 'eroon City, Missouri 

Donr r r . Julian: 

""hi .. is ln reply to your request for an opinion , Ylhich 
roads , in part , ns follows: 

"The ~tnte '"'oa.rd of .. ediation us 
recently received a request fro~ the 
International ~ot' {rnood of ~lectrical 
orkcrs for tho ..,oo.rd to to.ko jurisdic­

tion of a labor dispute b0twoen the 
City of , irkwood , i ::~ sourl "l.nc' t 1lO em­
::>loyes of the )1 ty, \•ho vtork in the 
electric systo"Yl supplyin ~ po\lor and 
li~ht within the city limi~s . \ copy 
of r . Jacobs • letter is enclosed. 

"Tho to.te noard of .~ediation , before 
assuunu jurisdiction of' this uattor , 
respectfully requests t~e opinion of 

· tho Attorney Oenornl as to our juris­
diction of this dispute , -:~ * -t:- i '·11 

In •rouoc ""\ill '~~,o . l • 0 , T>assod by tho 64th cnornl Assembly, 
it soe .13 that it \no apparently tho intention of tho !,ecislatura 
that tt o .) tate .,oo.rd or odiatlon onoulc intorvono in labor 
disputes affoctinz ,uolic utilities , even those under ~overn­
mento.l ownership and control . O\..,ever, tPe upreme 'ourt of 
Ulssouri , en bane , in tl o recent case of '.ity o"' Sprin:;fleld vs . 
Harry Clou?o , ot al ., ruled tlult tl o e"'1ployoes of a city could 
not or rani ze into unions fo.._" th~ purpooo of collectl ve bar-

->atnine : 

" Under our ro1~ o · ovcrn~ent , public 
offlc or omplo~ent n~ver hus been and 
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cannot IJeCO.lo a mo.t.ter o_..,. b~u· _,ain1n.; und 
contr~ct . {vtute ox r~l . ot~ru, v . 1nrby, 
::;45 ;o . 1002, 13/ •> • • • ( ::.d ) 532 ; s e e also 
·"Utter v • ._,lty of antn ~ouicP ( r;al . ) 1G8 
•nc . (Jc) 141, l . c . ?1&; iu.d nter or1r.s 

Local v . ~,.,ity of io...1i (T,la) :x · o . {2d) 
194 • l . c . 197 ; uufor d v . ~yor nnd City 
t:;ounci 1 of 'al t..i.1Joro ( · d . } 44 \ tl . \ 2a } 
74b , l . c . '147 . ) This is trt.to because t he 
\~hole aatter of quo.lificntions , tenuro , 
co.:1pensatl .:>n nne. uorkll\_· COI.ldi tions for 
any public service , invol voo:s tt1c exorcise 
of l e;lslative powers . Txcept to tho ox­
tent thn.t a ll thA peopl e "la \ c t h.e tsel ves 
s e ttled any ot' v:ese tao.ttors by writln3 
t hoN lnto the C )nstl tution, t hey ... ,1u,t be 
determined by their chosen ropresontntlvos 
who con3titute t~o l o0 islatlvo body. it 
is n fw .lliar p. incipal of consti tutiono.l 
lau t1at the levis1o.ture cannot de1ebate 
its leGis1ntive potters and any attempted 
dole;at ion thereof is void . (11 Am. JUr . 
921 , ~ec . 214 ; 1 6 C. J . J . 337 . t ee . 133; 
A. L . A. •,chector Poultry ,o . v . u. ;., 295 
..J e o.J e 495 , v: • • t . £J3? 1 79 L . d . 1[;'70. ) 
If sucll po 1ers cam1ot be dele ;o.ted ,_ t~ ... ey 
surely cannot be bo.r~ained or contractou 
away; anc1 certa~~1ly not .JY nny adm.in1 stra-
ti vo or cxecuti ve officers \.ho cannot have 
any l c ;lJlati ve po\.ero . Al thou ;h executive 
anu a~nlniotrative offlcera may be vested 
with o. certain rumount of discr0tion and muy 
bo authorized to o.ct or no'ce I'O ,ulations in 
accords. 1cc '' i th corto.ia fixed a tandards , 
novert'1eloss t:1.e nntter of .tanlr:in · such stu.ncl ­
ards involves t :10 exorcise of l o<-,islati vo 
powor3 . Thus quo.lifica.tlons , tenure , com­
pensa.tlun nnd work1n; conditions of puJl lc 
officer!.l and employees are tholly matters of 
l ah'mak,tn • and catmot tJe tho subject of bar-
>alni n , or con tro.c t . uch. b ar Jaininc; could 

only Ub uo~pation of le~islative powers by 
executive officers ; and, of course , no l ~·io ­
lature could binc i tself or its successor to 
make or continuo cmy l e:;islatlve act . Thore ­
f'oJ.~c , tnl.. section can only bo construed to 
appl y to employeew in private industry where 

/ 
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actual ~ bar~;ainin ; mny >O u~ ed from \lhlch 
valid contracts concornin_j terms a.r.d coudi ­
tlons of \.ork .:nay bo 1ade . It cannot apply 
to public cr.1ploy-lent where it could amount 
to no more than ,; i vin oxpreosion to uosircs 
for tho la\.'l!lakcr 's co ui C.oration an a ~uld­
ance , ~"or these fund.ancntal reasons , our 
conclusion is tha t ,oction 29 cannot reason­
ably be ·construed as conferrinB any colloc­
ti ve barguinin{; ri :.;hts upon public of fic ers 
or c 1ployees in their relations ~ith state 
or municipal ;;ovcrnment . " 

l • • .. 

Th e above case is s ome\mat si ~ilar to t h o factual situation 
existin ; in i ~ kwood i n the present di spute inasmuch as some of 
t ho eoployces in '3prln;field wore e.Jtployed under the corporate 
or proprietary functions of the city. The court hold that this 
did not chan..;e their• rulino t .r.a t city empl oyees could not band 
toe ether for purposes of collective bnrgaininc . In this connec­
tion the court said: 

"Nor can thore be any difference vti t h 
re.3a.rd to employees of t h o City in con­
nection \ i t h i t s co~orate or proprie­
tary capdcity. ~ofendant • s contention 
t h<l.t t here shoulc be is inconsistent 
uith t heir contention that t h e word 
' employees' as used in '1ection 29 is 
all inclusive , covors ull who coulo. be 
clansified as employees whether public ' 
or private , and c t::mnot bo li.url. t ed to 
any class of employees . I f t ' i s term 
ls all inclusive s o a s t J i nclude ~~y 
public e~loyoes , why 10uld it not cover 
all ~uch ernployoos whether sta te , .county 
or ruunlcipal , , ovor•ru"1onta.l or corpora to? 
r·orcovor , sor'le of the ct ty oruployces in-
v lved herein are eovo~ental . The 
proposed contracts covored all thoso in 
street work and sou10 l n sewaGe di sposal 
p l unts . In protoctiUG health and sanita­
tion, oven in keepin~ its streets clean 
and sunitar~ , a city is exercisi00 ~overn­
"tcntal 'functions . (I..o!>er v . ::anaas ~.l ty, 
( o . ) 74 >• • ( '"'d ) t l .:J and cases cited . ) 
-he distinction between proprietary OI.1.d 
~overnruental Dunctionz io one created Jy 
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the courts mainly "'or the pu."'j?oso or L"':l­
posinG so~e tort liability upon munici~ali­
ties . (See 38 Am . JUr . 265, 3ec . 573. ) 
.. !e"ertholcss , • u 1'1unici!)al corporation can­
not bo ~ private corporation in ~~y truo 
sense of tho word , ~ut re~ains , even in its 
dual capacity, essentially n pu~lic corpora­
tion . • (37 Ar.l . Jur . 7~8, tjoc . 114 . ) Tho 
quostlon involved horoin io a quo3tion of 
power rather thnn one o~' t:'hat ft:.nct1ol1 .i s 
involved. 'I':ia:Jouri ci tios havo a..'"ld cnn 
exercise enly such power~ an are conferred 
by express or implied prov1sion3 of law; 
their crnrtors boi~ a ~~ant and not a 
limitation of power , subject to strict 
construction, . ith doubtful powers rcsolvod 
asa.inst the city. ' (Taylor v . iirncitt , 
336 ·o . 330, 78 s •.• • { 2d ) 841 . ) Fixing 
compensation, hours and tenure require the 
exercise of l egislative powers in exactly 
tho s~c way for all employees of the City, 
whether GOVernmental or corporate, at least 
under t he orcanization or second class 
cities in this state . toO do not oay that 
t~e General ~sse bly could not separate 
corporate functions , and enployees ongaged 
tnorei~, and provide for their operation 
and mnna.0ement in so~o ~annor di~tinctly 
apart from other city function3 (perhaps 
liko t he Tormessee ~lley Authority undor 
tho :edor~l ;over nmont ) so that o~loyer 
and employee rolation3 could be handl ed on 
o. basis ai.m.ilar to private indUtstry. !~ow­
ever , it is clear that this has not beon 
done ill our cities of the o~cond clo.3s . " 

Tho city of " irlrnood, l issouri, is o. c : ty or the third 
class , but '·0 think that tho reasonin,.~ o.ppliod in the ~priDGfiold 
case woul' also apply to citios of the third class . Section 
6893 , H. B. 1939• provides: 

"The council shall hnve po er to fix tho 
compensation of all tho of ficers and em­
ployees of the city; but the salary of 
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an of 1~icor "Lall .ot J chan_;od durinz 
t ho tirno for which ho v1as e lected or 
appointed . " 

In l .. nws of' ~ .... oouri , 1 347 , Volume 1 , ~.>a~e 3&9, section 2 , 
t ho term "collective bar~aininr" is defined as fol l ows : 

"The term 'collecti vc :.m.rr;ainin...; ' shall 
be undorstoo<• to eobody tho philosophy 
of b'.rgalnin..; b~ employees throu,:h rop­
resentati ves of their o\.n choosin1, and 
shall i nclude t he ri~ht of roprosentatives 
of omployoos • units to be consult~d and to 
barGain upon the exceptional as well as 
t ho routine wages , hours , rules , ana uork­
in , concltlono . " 

' e thin:c 1 t is c learly tl~e intent of the Lo:;lsla.turo that 
t ·.,e , t ate r oo.rc. of odintion should a:Jsist parties to labor 
dioputo:J in public utili t1os to reach rtn a~co:::1ent throu .. h col­
l eoti vo bm"'ga:nin_. . 1.s unions are unable to ~art:ain collocti vely 
't':i t h municipall tics undor t he rulin > in tr .. c- .:~prin::;fiol u. case , we 
do not thinlc that there r o""taino a..Tly :rounds i'or intervention or 
aid "oy tho t ate ,..onr d of cdiatlon in thcoo dispv.tes . 

Concl uoion . 

i t is t h e Op~n1on of t' is cepurt ~ent Lh~t t~O vt~te oard 
of edlation has no jurisdiction oi' dl!lputeo between o ;1ployees 
llllC puolic utili tios under t l,e contr ; l and ownership of mt.nlci ­
pnl corporations inaomuc.l no O"lployees m y not band toc ethor in 
order to bnrE;a.in colloctl vely \'.1 th munieipali tico . 

APPRov· . . 

J . • ._, \.''L \ 
Attorney trencral 

,THB: al 

I espoctfully oubml~tod , 

JQ!U; . • - \l'Y 
Aasiotnnt ~ttorn< y cnoral 

' 


