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Denr Sir: 

c-r rED 

~7 

This ~ill ncknowledgo r eceipt of your roouost for an· 
opinion which roads: 

"Sa:1e tlontbs ago tho Suprome Conrt n.tfirmod 
n judg:10nt sentencing a man to tho pen. 
This nan novor ~ppenrod and tne bondanen 
havo boon unable to locato hto altho~~ 
thoy ~o posted n reward and notitiod all 
tho st:1tes went or tho !!losippi river. 

"The bond is for 2500 . 00 . Since i t wns 
mado ono of bondsnen :::1.'\rri ed nnd an oxecu­
tion was issuod . According t o the • herit.f 
of Toney County ttho !l.D.s the exocution and 
accordir.o.JJ to tho infor-,at1on I cnn go t thoy 
aro oxocution proof but one . They have 
offcr -od to pcy th{) our.1 of .,.600 . 00, in 
sat!efaction of t his matter . 

"I thinl!:: undor tho c!rcw"lotnnce::s that 1::: 
as eood an car. bo ~one . Plonoo nuviao 1f 
I can Vflth tho conzont of tha circuit 
court, sottlo l'or tho sum of vsoo .oo . 
Should this sum oo reco1vod fir t bo usod 
to pay t..l'lo cost~ ?n 

You inquire if you, ns prosecuting o.ttornoy, w1 th the 
approval and consent or the circuit court , mo.y ac-cept ~oo.oo 
1n lieu of the full ar.:tount of tho bail bond , U2 ,5oo .oo o.nd 
C08tae 

Wo are unabl o to rind any statute ~iving tho pr osecut! ne 
attornoy auch authority. Furthomoro , a very old do~is1on in 
t h is stnto vory dec1s1vely holdo that tho circuit attorney or 
proseeutilJ.G a.ttornay cannot rol oa::;o a sur ~t-y on a to1•f'e ited 
roco~n1zanco. In State vs . nooffnar, 28 s . ~ . 5, l.c. 8, the 
eourt 1 in ao hol d i nc , said: 



\ 

Hon. Gordon J . l.lasaoy - 2-

" ~~· ~ * r1e aro cl~ur t h.a t , u.nd&l" the law 
of this state , a f orfeiture of a rocogni­
zance can only bo remi ttod by the c oort 
in which the forfeiture is ontorod •upon 
cause shown,' by its entry of x•ocord, and 
t~t no1thor tho circuit or prosecuting 
att orney l1n3 authority to bind tho state 
for s uch a remit t itur oven by or with 
consent of t ho judn~ of such court, in 
vacation or at choz:tbors . The statute 
c onfors the power up~n the court; and tho 
court, bolng ono of record , must speak by 
i ts rocot'd , nnu. t ho opor a t i o:1 or tho entry 
on tho rec ord c an only bo dotorminod by 
its own t 3rms . It follows that the court 
coi.'i!7li ttod no orror 1n rof ueL1g to rocogn1ze 
t : ... o :a.groomant am pa y::2cnt t o latr. Ashley C . 
Clover ao a sati sfaction of tho rococ nizance ; 
o.nd its judonent i a affirmGd . All c oncur. " 

Undor Zoction 3973 , .. {. s . Uo . 1939 , it does a.ppeo.r that 
tho cir cuit court r:JAy , f or caw;o s iloml, rom1t this forfeiture . 
Section 3973 roads na follm:s: 

"If , wit hout suffici ent c~usc or oxcuso , 
tho dofondant foils to tlppoo.r .fol." trial 
or j udgmant , or U?on any othor occasion 
whon h io pro::;o ... ce in coU!'t tJ:J.y be law.ful,ly 
rocuired , e.ccordir.,; t o t ho cor.dition of 
h is recownizanco , t he c ourt ~~at d iroct 
t ho fact to bo ontv~~~ upon its mLnutes . 
and thorcu~or.. t:_~ l"eco~lznnco 1e. f orf'a1ted , 
and tho ::a'1o shall vo p.L"oco odod upon 'by 
::ciro fcc lns t o f inal j~cmont nna oxscu­
tion thOl'Oon, a.l t:lO.l&h tho .... ofor1Jant may 
bo .a.ftor,·,a.rd nr1•o::tod on tho ori~inal 
char£0 , ~ass ~e~ittod by tho court f or 
cau:m s hown. " 

' 
Under Section 4189 , R. s . Mo. 1939 , tho Governor is 

authorized to mako a remittor when it is shown that by such 
torf'e1ture an injustice Ol' hardship is su:ff'orod. Snid Section 
4189 rands as fallows : 

"For any f i no il:::tposod by o.n.y sta tuto , and 
f or any r orf oituro of a roco~iznnco . whore 
tho socur1t i os nro ondo linbl o , tho gover nor 
ehnl.l ho.ve power to ~r:mt o. rocittor, whon 
i t ::hnl l be made t o appoo.r t o hLJ tlw.t thoro 
is by 3Uch fi no or forfoituro an 1njustico 

' 



Hon. Gordon J. l!assey -3-

dono , or great hardship oufterod by the 
defendant or detendant:J , which equity 
and c ood conscience would seen to ent1 tlo 
such def lldnnt or defondnnts to bo relieved 
frolll . All. appl.icatlono for such rol1of 
sha.ll bo 1n writine , s1r;ned by tho party 
or parties seekinc ouch remitter, am 
accompanied by a st~to~ont of the facts 
of tho case , s1c nod by tho judge or circuit 
attorney of tho count3 in rlhlch such fine 
or f orfeiture is ontorJd , and a certificate 
of t ho clork that all c osts !lavo boon po.1d; 
and t ho e ovornor nhnll indorse his dec ision 
on oo."Ch caso n...~C. f i le t~w so..~o in the 
off1co of tho socrot~y ~ stat~ ." 

The c ourto have , to s o:no ox t ont , dofi.."lod tt cnuo3" a.s usod 
in thia section , nnd r.s nro :nclinod to boliove that t h o 
rca.oon statod in your requost for oxec~ti~~ such a settlement 
doos not c~o vrl thin tho definition lc.id down by the Supremo 
Court of t h is state . One of t!'lo :lOSt recant docl~o.tions ot 
tho co4rt ill be fo~~d in the care of f t ate va . \ jnno , 204 
s • .• (2d) 927, l . c . 929• whoro1n tho c ourt hold that tho case 
before it d id not involve an o.buao o! dit~crotio!l by ths cir­
cuit court, b ut n re.fusa.l to oxerc.iuo e iscrotion boca.use the 
circuit c ourt believed it lo.ckod juriooi ction to do so, am 
that 1f' th::. t c ourt wns wror in 1 ts bali o.i' , tho case oua t be 
roaanded , end thnt is just what tho Supr•e.me Court d i d . The 
circuit judg o t'llldo a \lrlttor. :1tatu .. ont 1...~ which ho statod 
that he did no~.~ bol1ovo ho had tho po~ or undor t ho oxisting 
statutes , end particularly Poct1on 3073 , R. s . !.to . 1939 , to 
d ischarbo sureties in wholo or in pc.rt, or to cot aside the 
for teiture , or t o make any remlttor; t~~t it was h1s opinion 
that an o.ppllcntion for ronlssl~n shuuld be addr essed to tine 
Governor, undor Soctior. 4189, R. s . ~o . 1939 . Notw1ths~~ding 
tho above , tho Supr o::Ie Court d ld n ora or l os s paas upon sovoral. 
erounds t hat tho curotios clnimed in support o£ their cont"8n­
t1on tha.t tho circui·t court could G~:lt thorn rolief • One 

, cJ.nii!l wns th!'\t tho roco:;nizanco v1ns void bcco.uso tho px-inc1po.l 
hnd b een dcclo.rod insane, to vthic:1· tho cou~t r opliod t hat the 
j udgnent of res t oration o.s rendorod t~o year s prior t o ontor­
ing i nto reco~izanco, and wh1l o t here wo.s an a.ppoo.l , 1t ~as 
dism1s~ed and , thoroforo , th~ j udgmont spo!to n.s of tho dnto 
of 1ts rene!! tion . · ':ilhe e cart f urther hole thnt ne1 thC'lr could 
thay sustain :t contention thlt rofusal of t ho Gov'lrnor of the 
State of Louisiana to grr~t oxt~adition 3xonoratod thom ~s a 
natter of lnw and of right , ~ oo.id J . 
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nnotwit hsto.ndin :,) tho mandatory wording of 
tho Fodernl La~ , thoro miGht be a variety 
of circunstll.ncos which 11ould justify n 
eovornor in r a"'u.sL c; o~trad1t1on . 11ho 
reco_ now befor3 Us- doc= not show such 
a circucst~~co# but oven i f it bo true 
t hat tho officlals ir! Louisio.no. o.rbitr!l.rily 
refused to act , yet th~t does not consti­
tute an ~ct of the lar w.~cn nocossarilJ 
excusos t lw sureties; rathor lt 1s n suc­
ce~Ssful offort of tho principal in tho 
roco271iza.nco to ovn.do t.~.~.e l.n or t ho un­
authoriz!ld act-. of st1•angoro to tho ooli­
gotion . "'hilo t!1ol'O 1:::: o.n imJ,)liod covenant 
on t ho p rt of t ho obligoe stc.to that it 
will, throush 1ts · o::.'ficer~ , ronde:" l'Oason­
anle assistnnco in roturnL~ tlm fugi tlvo , 
(l.illor v . co~1r..lC1Il\"ICalth , l g2 Icy . 700 , 23-1 
s •. • 307) thoro ls no ouch ~plied covonnnt 
thnt nnothor st~te l'·:11 rondo1, euch c.s~1s­
tnnce . Upon hor adclttanco t~ bail t~o 
custody of t~1·s . r:,.-nno uc.s trancforrcd to 
h~r surotios , tho appellants . (6 ~. Jur ., 
P • 85 , soc . 93 . ) Tho~ hcd tho r icht to 
·prevent h~r fro:1 l ocv1ng tho ztc.te ~ to 
a.rro ~ t ~1.er ':r ithin thCI st~to \ t h out warr ant . 
Yet thoy rru.st ho.vo l::nO\n that sho ml ;ht 
r otu...""'ll t o her r os i donco ::-.:nC. bus~"less in 
ITm? Orle~na . ··:o ca.."11 ot hole... t l l:lt thoy --or o . 
ontitlod to assu:o ~ n~ nn o.b::::oluto ri ... ~t , 
that .~r... . ynne \:toule not rosist o:;~tradi­
tlon or t :J.n t of for ts to oxtrc..ul te her VJ1.4 l d 
lJil ~uccoss.ful ." 

Tho court furthor said: 

"Tho courts GO:J0!'3.ll~ hold th'J.t t~o s uretios 
o.:-o c. i s c;ltlr;;sd ns a. ron tter of law whon tho 
ro t urn of t~1o c ofondnnt is provontod by (1) 
an ~et of God ; (2) ::m act of' tho lnvt ; (3) 
0-"1 e.ct of the o"'l i.Qoo, tho ~tato -=:horo tho 
crio1nc.l cho.r3o 1::1 pond ill(; . (Taylor v . 
Tnintor, 16 '~~11 . 366 , 21 L. Dd . 287; I d ., 
36 Con.:.."l . 242 , ~ 1 .... 1 . Hop. 58 ; 8 C . J • , Bail, 
e octlon 76 , p . 147. ) :~~ illuztrntion of 
tho firs t woul~ b~ tho doat~ of the· a.cc~od ; 
of the sec ond , ab olloh.tont of t~~ c ourt :n 
~~ch accu~Gd is obll ~ste~ to apponr ; of 
tho th!~ , grnntL~~ ox~radition by tho 
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covornor of tho oullLOO stat o to send the 
accused t o answer n chargo 1n another stato.0 

" V"o thin..~ that tho lo::;t c lause in ~ction 
39? 3 , •unless rom1tt~ by the court ~or 
co.uso shown, ' roln.to,. to tho whole section 
nna voctc tho co 1rt 1:th discrot ion to 
r a1it tho ponol ty for cause nt any t1mo 
befor e fi nal j udcnwnt on tho recocniznnce . 
It cloarly !lleeno thrt ~uch d iscretion :nay 
be exercisoC. \'rl. t:1out ~; i> productio,.1 of tho 
n.ccu::Jo" , but thn 4

; t'.e arro ... t of tho nccusocl 
by po~co officers ~t.ryr forf~lture and 
b'l.forJ final j udgm:>nt will not ontit l o tho 
sur3t1ec t o r elief ns n matter of rl~ht; 
~ood ~~usa muct still be s~own . 

t~or c ourrte , such discretion ia a judi cial 
ono a.nd aubjoct to rovic-..... if arbitrarily 
and unreasonabl y oxor ciscd eit her for or 
n~ainot t~c sur~t1o~ . Sect ion 418? vo~ts 
tho ';ov~rnor · i th p01.•:cr , on ex po.J.•to ho::.r­
in.._·, to rront romi tter avon t houch tho 
defendant i s never producod nnd even aftor 
final jud~nnt on tho ~ecu n:zance . It 
it not unreasonable to hold t hat by Section 
39?3 tho ~enQro.l noeoobl y u1t nde~ to vos t 
Sor.la disct·~tion 1 n tho trial court uhilo 
tho tmtter i s pendin~ l~for~ 1t . 

" ?..oru!1nc tho throe sect ions togothor # t70 
como t o tneso ccnclUDlons : under :3'oction 
39?0 if the accused voluntcr11~ surrender 
or is pr oduced by tho bailor boforo f 1nnl 
judgment on the roco0n1zanco , the bailor, 
es of ricnt, muo t bo relaaood on pay.cont 
of th~ cos t s ; undor Section 3973 , oven 
thou.gh tho accu:Jed 1s n-ot produced, or is 
produced by peace officers and not by tho 
bailor , tho court ma~ for causo romit tho 
penalty upon pnynont of tho cost3 ; under 
Section 4189 tho sovornor nay romi t with 
or ithout the pro~uction of tho o.cc..usod 
ana beforo or after f"!lal j ud!?lont on tho 
reco::;niznnce . u 
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\"ihile the court did not exactly do.f1ne "for cause shown" 
a s u::J od in Sect ion 3973, .1. i::1 • t:o . 193 J ~ f r om the f orogo!n3 , 
no undorn tana the Supr~~o Cot~t at least by uJplication indi­
cate.<:: t!lo rulo to bo as f ollov,s , that such phrrulo core or lese 
should :foll0\7 the E;roundo which h.nvo hor otofora boon so well 
established f or d i &cbnreing surotios na a nattor of 1nw, such 
as , ·han tho cl~f ndant i s ryrevontod f'r o:-1 o.pponrin~ {1) b y nn 
act of Gou; (2) by n, act of ~w; (3) by an net o~ tho obligee , 
tho c to. to horo t r.e c r ininal cht'r--o is pending ; ( 4) by rut act 
of n public enAmy. 

J udge Conklmg ronderad a s oparato nr.d c oncurrin,"" O:"in~on, 
rhich wont nuch f urther and statod that sinco tho statutes +n 
this co.sa did not define tho phrnse "for cause shown" tbnt it 
nif·h t lncludo othor e r ounds thl.ln t hose four usually considered 
a.s ~ ..Jlttol' of la o.n author ity for t!1o c c urt t o d lsch.nr go 
tho surotlos in \,.lol o or i n pnrt ; that in his op lnlon, it 
ahoul d be l oft t o t he sounl j~iclal u iscr e tirul or judcmont 
of tho trial com"'t; furthcl"'.~oro.., tJut the abuso o~ ··:hich is 
rovio nbl o on a pooe.l . 

Judea 1Iydo , in n _sapnrnto, di sso~tin~ opinion , hold that 
~ho do.f'onda..1t~ co..!.ld not .:.nc...aco t nc:r princip: 1 to r'l•jurn , 
nltho~~ sho oas froo to do so , ~~c c~vo ·hi~ o?:~lon t~.t 
~nora is no cnuss t ll for t:~ circuit court t o rol1ovo thG 
sura ties ; thot hia o_?iniGn i s tno.t uror c!luso shown" f\3 uaod 
1n foctlon 3973 , \ e S . !.!o . 1930, moan:J such co.u3o as he.s lollG 
been ostab11ahod by ~~e cn5o~ tc bo n.A oxcuso for sureti .s~ 
and montiuns t~a f our o~tnbl1shcd ~roun~ ~or r olievlng tho 
su...~t1os quowc1 ... nre in®ovo; th .. 'lt su.ch must bo true in vimv 
of Soet ion ~180 , H. S . l~o . 1939 , r1hich authorizes a l'Omi ttor 
by the Governor .. ':len lt i = :-h m:n t o him that ttoro :s , by 
such forfei t ure , nn ~1ljust1co do•1o , cro~t hardshi p sufforod 
by the daf Jndnnt or defon~~to , ~hieh c nuity and good con­
scienco VIOtt1d .sooc to ont1 tl:J :::iuch c..o1'ondant or do:fonc1ants to 
bo roliovo from • . 

In vi ew of tho ! orogo1nf: doci3 i ono , wo o.ro lnc~ined to 
hold thnt the suratios ar~ linblo in t his 1nstnnce, nnd the 
moro reason ono sul~oty ma.y mvo tC' a.~su.,o t he wh~la burden 
upon forfe lturo, .i.~ no vali ~ r':la3on ~or t ho nro~ecntil"..C e.t torney 
ancl tile cil"cuit c ourt agreoin~ to rcl1ovc t..llo ~uro t·lo-:: and 
ental" inS i nto a. s ottlo.tont for GOO .oo , t11 t hout oven tho -,o.y­
mont or cost~ . Tho doci~i ~·'1:: o.ll hol u t~10 surotios, ·. 1on they 
mnl::o bnil .,Jcnd , nro co~niza.~t ot t!1o :!'net t hat thoy a.ro roa:>on­
siblo for t'lo defondo.nt ' o a ppour in'; nt t .. :1o timo O...l'ld ;:J1nca 
sta tou 1n tho bond . Purthol'~ora , tho... em: p:L ... ovont tho de.fondant 
frcx .• l 6avln .. th.l otnto nt :my t i rto tb.ac they hnv{) !!:11':> l ed ;o of 
his pl"oparat i .. n .:or dopa.rtur•a , nr.d it is the chance thoy take 
whon ho 1s r oloasou t o t ho!.r sol o euotody undor tho bond . 
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Fu..J.'tthor ooro, by the ona.c t1!0n-c of .:oct!.on 4189, :l. :: . 1-0 . 1939, 
tho Lo~islaturo , e 1v1ng t ho Gov~rnor of this st3t e spoc1f1e 
authority t o mako a romittor whon i t i s shown t o hit1 t he.t an 
1n Just1co ~ill ~43 done or cr"''lt ·Laruohips sutfer od by one or 
~oro of tho defendant~ , 1nCi cnt os t he sn~ aut hority was not 
l ntondod tc bo ve:s~tod ln tho c!.rcuit courts . Had tho Legisla­
ture s o intended for th~ co1~tf t o have t hnt authority , that 
bo~y tould cortn_nl~ ~~ve foll oued tho oruing of [ oct1on 
~189, s upr a . 

COl:CLUS I Ol 

Thorofot-- , it i o tho o;d1 .. \ on o~ t hi s depart :H.tnt that 1n 
t his 1nst anco , t11o prosocutlu, o.ttornoy is unnuthorizod to 
execute o. :::'lttl omont wi th the nur t i es on a bail bond for 
fai l ure of t 1e dofo~dant to nppoor , i n liou of t ho full amount 
o£ s nld bond nnd cocts upo ... f.orfGi turo of sn l d bond . riu--ther­
moro , th!l c ! rc·11 t co·.1rt 10.:- ,.;:;:-a.nt rol l ~ n.:;aL"l.St su...-no t;i os only 
for cm.tso "honn n.c p:-ovl<.~"Xl l n 5oction 3 973 , ~ . S . ! o . lD~O, 
and ouch cnu:::o :::houtd bo conntruod nor o or l ose a lon ; thoae 

·well eotnbl 1!!hod Gr ounds for 1.,o l iof , under nh1.c:1 ,:-;:>urto 
generally hol d Gu::.~ot:oe r-.4'\:y • ~ ::-c:-nrt;o<.! whon tlu dof ndnnt 
fails . t o n•)ponr, n·1!ch a.ro by ( l ) a~ oct o: 1oc1 ;· {2 ) an net 
of lan; (3) ' nn ~ct of obl i gee ; (4) an net of a public onorrj . 

APPRO IDs 

J • ....! • 'l'liYLoli 
Attorn~ Genero.l 

APJI:VLT 

noapcctfully submi tted , 

A tmREY R • li i.! !!-!r:TT , df! . 
Ass1etant Attorney Gflnc~ 


