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MAG ISTRAl'E '\mRTS 
JUDGMENTS 

• . 
JUSTICE OF THE PEACE : 

No fee is allowed t~e · ~agistrate in a 
proceeding to revive ' . judgment of the 
justice of the peace court the record 
of which was de livered to the magistrate • 

Honorable Aubrey R. Marshall 
Judea. of the Magistrate Court 
Randolph 0 ounty 
Moberly, Missouri 

Dear Judge Marshall& 1 

This is in reply to your request for the 
opinion of this department , which is as followsa 

"In the matter of Scire Faoiaa to 
3evive Judgment of Justice or the 
Peace will you please inform us 
what fee the Ma gistr ate Court s noul d 
coll ect. 

"Thanking you, " 

At the outset it is well to note that a justice 
of the peace judgment which is delivered to a magistrate 
has the force and effect of a judgment rendered by said 
maGistrate, and may be r evived to the s ame extent and .in 
like manner a s if it had been ori~inally rendered by such 
magis t rate . Laws of Missouri , 1947, Volume I , page 246, 
Soction 7a provideaa 

"That Section 7 of An Act of the 63rd 
General Assembly, known ~a Senate 3ill 
~o . 207, &)proved by the Governor on 
March 11, 1946, relating to the resig­
nations of magist rates and to the de­
livery or r cords of j ustices of the 
peace to magistrates , be and the same 
is hereby repealed and to enact in lieu 
t hereof two new sections relating to 
the s~e subject matter , to be known 
as Sections 7 and 7a, and to read as 
followss " 
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Thus , we must consider the justice of the peace 
judgments in question as if t hey had been rendered by 
the mac istrate. The provisions by wn i ch a judgment of 
the magistrate court may be revived are found in the Laws 
of Missouri , 1945, page 765, Sections 118 to 127 , inclu­
sive . 

~Je now arrive at the question presented concern­
ing the fee allowed the maGistrate for the revival of such 
judgments . There are no provisions in the statutes com­
prising the magistrate l aw Which allow the magistrate a 
specifi~ fee in proceedings for the revival of judgments . 
The Laws of Missouri , 1947 , Volume I, page 240, Section 23, 
seta out the only fee which is allowed the magistrate in 
civil proceedings . That section is , in part, as follows: 

"A fee of five ($5 . 00) dollars sh all 
be allowed the mavistrate in each 
civil proceeding, general or special, 
.instituted in h is court . Upon the 
commencement of any such proceedings 
1n the ma0 ist rate court except in cases 
instituted b) the state, county or 
other political subdivision the party 
co~nenciD8 the same shall pay to the 
clerk of said court such mac,istrate 
fee of five dollars ($5 . 00). * * * ." 

~he magistrate fee is allowed t he magistrate upon 
the co~~encement of anJ civil proceeding instituted in 
Eli court . It Is we l l settled in Missouri that a proceed­
ing to revive a judgment ia not a new proceeding but is a 
continuation of the original ca~ae of action. The nature 
of the proceeding itself makes this conclusion cl ear. In 
Beattie Mfg. Co. vs . Gerardi , (J,fo .) 214 s .w. 189, the Supreme 
Court made the following statement at page 191& 

"* * * It has been said so often as to 
be trite tha t a scire facias to revive 
a judgment is not an original action 
but a continuation of a former proceed­
ing and ancillary thereto; that it is 
in effect but the ~plication by the 
plaintiff to the court for an execution 
on a judgment about to become dormant. 
**i~ . " 

It was also said in the case of I n re Jackman' & 
Estate, 344 Uo. 49, 124 S . \ . ( 2d ) 1189, at page 1191, that& 
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''-u- * * it must not be overlooked that the 
suinG out of the scire faciaa was not a 
new proceeding, but was a continuation of 
the cause in which it was issued (Peak v. 
Peak et al., · Mo . Sup., 181 n • •• • 394, loc. 
cit . 395, and cases there cited) , * * '* ." 

Further l anguage to this effect ia found 1n City 
of St . Louis , et al. vs . Hille r , et al., 14.5 S . \, . (2d) 
.504, 235 Mo . App . 897 , at page 506 (S . ·~ .) 1 

11* * * The application for the writ, 
whether i t be in the form of a peti­
tion, motion, or praecipe , does not 
ini tiate an original suit . It does , 
however, initiate the proceeding for 
the revival of the judgment. In that 
respect it serves an essential function . 
It serves no essential function as a 
pl eading. 1bat function i s served by 
the writ . Defendant contends that 
since the writ serves the double pur­
pose of pl eading and process , the pro­
ceeding for revival of the judgment is 
not co~nenced until the writ is issued, 
and tnus draws a distinction between 
an original suit and scire faciaa . e 
regard the distinction aa unsubstantial. 
* .:~ * • tt · . 

See alaoz Peak vs . Peak, . et al., 181 s .w. 39~, l . c . 39.5 ~ 
and State ex rel. Buder vs . Hughes, et al., 166 ~ • •• (2d ) 
.516, l . c . 519. . · 

In vtew of the fact t hat the further proceeding to 
revive a judg:mnt of the magistrate court ia ancillary and 
a ~ontinuat1on of the original cause of action, it i s evi­
dent that the nag1strate fee allowed upon the commencement 
of said original proceeding 1a the only fee that can be al­
lowed the magistrate . 

CONCLUSION. 

Therefore, it is the opinion of this department 
that no fee is allowed the magistrate 1n a proceeding to 
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revive a judgment ot the justioe ot the peaoe court the 
record ot which has been delivered to the magistrate . 

AfiROVBD: 

J . B. TAYLOR 
Attorney General 

DD:ir 

Respectfully submi tted, 

DAVID DONNnLLY 
Assistant Attorney General 


