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APPROPRIATION FOR OFFICE 
OF THE DIRECTOR OF DIVI­
SION OF f{gNTAL DISEASES. 

Dr . Orr J.1ull1nax, Ll .D. , 
Director, 

. • . . 
• . 
• • 

.... 
( . 

The Director of the Division of 
Mental Disease·s has authority, with 
the ordinary departmental approval, 
to employ firm of consulting en~i-

: neers to make survey of water facil­
ities at state hospital, and pay 
said firm ~ut of funds appropriated 
for payment of necessary employees · 
of. the office of said director • 

.. . 
• . .. • 
• . 

\ 
ttay 25- 1948. 

Division of ~ental Disoaaos, 
State O~fice Bldg., 
J cftorson City_ H1ssour1 . 

Doar· Dr . ttullinax: 

\.e have your lettor or Ltay il_ 1948- in which you 
request an opinion of this department . Your· le ttor is as .fol­

lows a 

"I am requesting an opinion of your de­
partment on qtiestions arising out of the 
following stute or facts: Soction 5 .100, 
Lawa of Hissouri, 1947- being the section 
appropriating certain funds to my Division, 
bein8 the Division of trental Diseases of 
the Department or· Public Ileal th anid \'lelfare, 
and more particularly that portion ot saici 
section under sub- division A under the class-

. irication of Personal Service' appropriates 
tho sum of ~11.ooo.oo and specifies that this 
sum is appropriated for salaries or the .as­
sistant_ bookkeepers_ stenographers, and 
other necessary employees . 

11 \~e .find it hiGhly necessary and important · 
to make a survey of ~10 water system at State 
Uospi tal l o . 3 at l'!ovada and we find that 
this service can be most expedi tiousl.;- and 
e.fficiently rendered b y Black and Veatch-
a firm of Consulting Ensineers located in 
l{ansas City, .t1ss~ur1 . 

"The foregoing facts give rise to the t'ollow_ing 
questions a 

..... 

"1 . Is there any reason why , whon there is 
sufficient money under the above n1entioned 
appropriation, to pay tor the services of these 
enGineers above- mentioned , such money should 
not be expended for the procuring of this much 
needed survey and report? 
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" 2 . Are the words 'other necessary employees• 
as used in tho statuto broad enough to permit 
my Division to employ an engineering firm in­
stead or an individual?" 

, 

'.• 

In considering the questions propounded in your above­
quoted letter , we shall~irst refor to and set forth the language 
ot the appropriation act involved, which is found under Section 
5-100, Laws of Missouri, 1947~ p . 114, and is as followsa 

I 

"There is hereby appropriated out of the 
State Treasury, char geable to the General 
Revenue Pund , the sum of Twenty-two Thou­
sand Five Hundred Dollars (J 22, 500. 00) !2 
.£& !!.!! salaries , wages and per .5!!.!!!! ~ 
officers and emp1oyeea; for~ original 
purchase ot proportit for ~ repair and 
replacement £! proporty, and for other 
necessary expenses of the office of the 
Director of the DiviSion-or Mental Di-
seases in the Department of Health and VIal­
fare; for the period beginning July l; 1947 
and ending June 30, 1948 , as followsa 

11A. Pill~OITAL SF.RVIOEa 

"Salary of Director 
"Salaries of the assistant , 
bookkeepers, stenographers , r ­
and other nooessary employees. 

y7 , 500, 00 

11B. ADDITIONS& 

'.'Furniture, office and bUilding 
equipment, and operative equipment, 

"0 • · REPAIHS AND ID•;PIA CEMENTS c 

"Operative and miscellaneous equip­
mont , transportation and conveying 
equipment, office furniture and 
equipment, repairs , materials and 
supplies, · • 

"D . OPERATION s 

"General expense ;-includine communi­
cation, printing and binding, travel 
within and without the stat~, bonds, 

·insurance, and other or office ex-

500.00 

500. 00 

pense , 3 1 000,00 

"Total out of General Revenue i22,5oo.oo • 
Fund, 
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(Underscoring ours) , 

.• 

. ;/ 
/ 

Article 4, Section 23 of tqe present Constitution of 
Missouri provides as followsa 

"I::very appropriation law shall distinctly 
specifY !h2 anou.nt ~ purpose or the ap­
propriation without roforence to any other 

- law to fix tho amount or purpose ," (Under­
scoring ours) . 

In view of thi~ explicit constitutional provision 
above quoted, to tho efroct that the amount and purpose of 
any'appropriation must be distinctly specified, we believe 
that it follows that the language and terms used in an appro­
priation act, descriptive of the purpose of the appropriation, 
must be given a specific rather than a general construction. 
In other words, it is to be presumed that the Legislature in­
tended the descriptive words or terms used to amount to a 
des~gnatod specification of the purpose for which the ~oney is 
appropriated, because the Constitution requires that the pur­
pose be distinctly specified . 

Your inquiry in~olves the question as to Whether or 
not the words or terms, descriptive of the purpose for wl~oh . 
the money in the appropriation act under consideration is ap­
propriated , are broad enough in their meaning to warrant the 
payment therefrom of employees engaced in a survey of the 
vtater fs,cili ties at State Hospital No . 3, at Nevada, LUssouri . 

After t his statomen~of the purposes of the appropria­
tion, the act 0.9propr!ates the sum of ~ll,006.oo for salaries 
of'a "the assistant, bookkeepers, stenographers and other neces­
.!.!!7 emilo:yoestt' and thereby lind ts the nleaning of• the term 
~ice to the Director of the D1vieion and those persons work­
inJ with him and w .. der .his inunediate direction. The appropria­
tion covers tho salaries of nooeasary employees of the onice. 
The first question the~ is, what employees are necessary em­
ployees of the office? Whoever is a neo,ossary employee of the 
office may be paid from this fund . Obviously, any employee 
whose sorvices are easontial to the fUlfillment of the duties 
of the office· is a necessary employee of t~e office. 

Thi~ . brines us to tho consideration of the duties of 
tho office of the Director of the Division of nontal Diseases . 
We find these dut1es .sufficiently set forth for the purposes of 
this opinion in Seo . 28 of t he ~ct entitled "Department of Pub- · 
lie Health and Welfare" , Laws no . 1945 , P• 945, l.c. 953, ae \ 
followst ' 
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I 

,r "-1:- ,.:. <!!- Said Director of the Division of 
~ental Diseases shall have supervision 
and direct care over the business manage­
ment of the several institutions under 
control of the Division, over tho build­
ings , farm lands , livestock, equipment , 
maohiriory ~ other racilities of the 
institutions . -:: ·ll· ~; It shall be his duty 
-i:· {;. -:~ to !&lo.ke investigations of any com­
plahts WhiQh may come to his attention, 
to advise the depa·rtmont as to the needs 
of the several institutions and activi-
ties 1 and to perform any othor duties per- r 
taining to ~nistering tho Division of 
len tal Diseases . -:;. -::- ~:" . (Underscoring ours) • 

... 
Wo are of the opinion that under tho foregoing s·eotion 

a necessary survey of the water suppl y facilities of a state 
hospital , tho adequacy of which has been called into question, 
is among tho duties of the Director's office , and that neces­
sary employees for the making of said survey may be p~id from 
the above- mentioned appropriation. 

5inco we hold that tho making of this survey comes 
within the purview of the duties of tho o.l'fice of the Director , 
and that ~1ployees engaged in the survey or investigation may 
be paid out of the above-mentioned appropriation , it i s neces­
sary to consider whether the Director has authority to engage 
the sorvices of a firm of Consulting Enginoors ~o do this work 
and to compensate said firm out of the aforesaid appropriation, 
~/e bel ieve it to be entirely rolD vant to tho matter in issue 
to point out that we have been reliabay informed that the Di­
vision of Health has already made a survey of the water supply 
system at tho Nevada State lioapital, and has reported as fol­
lowsa. 

" F I ELD 3U!1VEY Alm DISCUSSION 

11ti.ATim SUPPLY - The water supply at State 
1Ioapi tal No . 3 is obtained :fron1 two drilled 
wells , 750 feet deep and 1 .150 foot deep , 
reapoctivoly . The water i s pumped from the 
well s into an aerator , and flowe from the 
aerator into a concrete reservoir . A new 
concrete reservoir is being oonstructed ' ahd 
will be operated in parallel with the present 
reservoir . From the resorvoir tho water is 
pumped to an elevated stool tank and the hos­
pital distribution system. Soft water is sup-
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pliod to the boilers from a lime - soda- ash 
softeninG plant and soft water ia .supplied 
to the laundry through a zeolite softener . 
Tho raw water supply is extremely corrosive 
and the proa~nt facilities for treatment are 
not adequate to stabilize the water or make 
it satisfactory for domestic purposes . The 
souroo of water supply, the water treatment 
plClnt , and the water distribution system 
shoul d be investigated in dotail by a compe­
tent oncineer as a proroqu1s1te to providing 
ado qua to potable water for the Nevada Ho_spi t ­
al . 

"REOQUJ.ICNDATIONS .. 

"' "2 . WATER SUPPLY . That a competent engineer 
be retained to make a comploto survey, with 
report and recommendations , of the water sup-

, ply . This survey and report should include 
»he source of supply, the present treatment 
facilities , the storage facilities , the pump­
ing and distribution systom, and tho water 
softening plant . " ' 

.. 

Tho above- quoted report corroborates your contention, 
that the above- montioned scientific survey of the water system _ 
at the Nevada institution is necessary and important . ' 

The Act establishing tho Dopnrtmont of Health and 
Welfare provides for three divisions thereofJ the Division of 
Itental Diseases b~ing one of them. Laws Lo . 194:5, p . 945 , l . c . 
946 . Section 6 of said Act, l.o . 9~7, provides as followsa 

'~naoh Divioion Director shall appoint, sub• 
joot to tho approval of th~ Director of the 
Dcpnrttllcnt , al;t employees in his division* ·i:" . 

I 

Section 7 provides as followsa 

" -::· -::- .;;. I:elo\V the ranl:: of' Di:·cctor and As­
sis to.nt Dir'oc tor, all OIJ.ployoes shall be 
eolooted on ~he basis of merit, as provid­
ed .by law . ~~- -::- It shall bo tho meaning of 
this aection that selooti~n on thQ basis 
of morit,as provided by law, shall have 
r eference only to laws passed by the Gen­
eral Assembly of tho State of J.Iissouri .·~ *" 

A merit eys t em applicable to empl oyees in the Division of Mental. 
Diseases has boon established by tho nrtissouri Mer it Syst em Aot". 
Laws Mo . 1945 1 p . 1157 . 
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Tho q~ostion then occurs as ~o whether or not a 
firm employed for the purpooo of making the survey in ques­
tion o.t tho Nevada Hospital would col.lo under tho author! ty 
of that act and ito provision, for examination and discharge . 
In this connection, ~o call attention to Paragraph C of Sec­
tion 2 of said Act, Laws ~ . 1945, p . 1158, which is in part 
ao follows a _ 

"·:<- ·::- '!~ The following oi'ficea, positions 
and appointments in tho agencies covered 
by th1~ act nro hereby oxcrnptad from tho 
oporation of this act and may be fillod 
without rez~d to those provisions hereof 
which rclato to the selection, appointment, 
pay , ·tenure and removal of persona empl oy­
ed in such agencies: 

"(4) Physioia."ls , chapluins and attorneys 
rosulnrly ~.ployed or 'PPOinted 1n any de­
partnont or division subject to this c.ct, 
leraono onDloyod in a professional or scien-
iflc c~cit~ to1maKe or conduct a~em­

porary _ apocw~rry, lnvostir.;ntion, 
or examination, and poroons vhoso employment 
is such that selection by competitive exam­
ination 1s nov practicable under all the 
circumstances . " (Undoroooring ours .) 

Wo deduce from tho abovo-quotod provision of the act 
establishing tho Department of Public nolfare, providing for 
o.ppoin~ont by the Director of tho Division of employees, v~th 
the ~proval of t he Director of Public Welfare , thoro being no 
limitation of that power proscribed, that ho may appoint ·em- · 
ployeos for tho ptwposo of pcrfor.Ming uny of tho duties invol­
ved in the adn1n1strat1on of oaid Division, and wo deduce from 
the above-quoted exceptions to the Merit System Act~ that em­
ployees employed &n a scientific oapacit7 are not subject to 
the Merit System Act with ita several limitations . 

~0 also suscest tho fact thut the above- quoted provi­
sion of the orit Syste .1 Act Gi vas lec;it}lo.tivo sanction to the 
employment of persona in a'p!~fessional or scientific capacity 
to conduct a temporary and special inquiry, investigation or 
examination in tho departments wo which i t generall y applies, 
which include tho Division of Iiontnl Dioenaoa . · 

\Jo aro of the opinion, thoro!'oro , that there is 
l egal authority for tho makin~ or this survey, and that the duty 
to make said survoy is a duty or tho Director of llental Diseases, 
and that the employee appointed to perform such duty is not sub-

/ 
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joct-......to tho provisions of tho Merit Dystom Act . 

Relative to tr~ question as to \/hethor the Director 
can er.tploy a firm of Consulting Enr;ineors to do this work, we 
comment that wo find no limitation,eithor in the Constitution 
or in tho applicable statutes, prohibiting tho enployment of 
a f'1rm. It micht be othor\'liso, i.f por,aona employed in a 
oclent~fio oapaoity were no~ exempted from tho provisions of 
the !Ierit Systo:n Act beoauae tho oompotit.ive examination f?a­
ture of the ao.t could not be complied with by o. firm, but only 
by an,individual; but ainoe thooe engaged in scientific re­
search of a temporary nature aro oxenpt from the provisions 
of the Jlerit Sys te ' Act , this competitive examination limi­
tation does not exist . We are of the opinion that, in de- "" 
tGrmining this question, we ehould have in r1ind tho fact t}+at 
the general purpooo of the la11 is that all necessary work 
shnll be done . If it shall appear that the f'irm named in 
your letter is., in your jucJe;ment, qualified to do the work , 
we are of tho opinion that you have the riGht to e~ploy it 
and pay it as you would an individual. A fir.m is a legal en­
tity and act~ as on individual, and has the advantage of the 
scientific knowl~dge of its sovoral individual members,and 
might be more accurate than an individual in its conclusions . ' 
t e sugGest, however, that if a firm be emplo)~d it should be 
treated as ,an enployee , have its duties specifically assigned 
to it and its salary specified, and its activities shoUid be 
under the sup( rvision and direction of the Division Di rector , 
and it should not be t r eat ed as an independent cont~actor . 

COhCLUSION . 

We aro, therefore_ of t ho opinion that, with the 
ordinary depar~ental approval,you have t ho authority to employ 
a f1r.m of Consulting Bn81noors to make the neoded survey for 
n specified salary or compensation, and to pay said firm out 
of tho salary appropriation above roforred to . 

\ Hespoctfully submitted, 

Sru.IUEL 11 . VIATSOU 
APPROVED a Assistant Attorney General 

J . t . TAY'LO~ 
Attorney-Ge · 

SlllW/LD 


