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;quhCommissioneb of the Djvision of Finance in
Missouri may not lawfully pay to one creditor
or depositor unclaimed deposits remaining in his
custody upon the liquidation of a bank or trust
company to the exclusion of other ecreditors or de=
positors having claims against such fund, The Come
missioner must, under Section 7898, R.S.Mo. 1939,
after such unclaimed deposits have been held by him
: for a period of more than six
June 14, 1948 years pay the same to the
Escheat Fund of the State,
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Honorable Harry G. Shaffner [0/ ' i /
Commissioner
Division of Finance ]

Department of Business and Administration’
Jeferson City, Missouri

Dear Commissioner Shaffner:

This will refer to your letter of recent
date requesting an opinion from this Department

.on the question of whether you shall deliver to

the Reconstrusction Finance Corporation unclaimed
deposits amount to $1,433.92 rema in gg
custody upon the liguidation of the Bartlett t
Company of 3t, Jos Missouri, on account of the
fact that the R,F.C. the Bartlett Trust Com=-
sums of money during the liquidation to pay de~

positors, all of which sums were not repald to the

R,F,C., upon its claim that it is a creditor of said.
aornne; Trust Company, and is entitled to all of said
sum, or whether you shall, under the terms of Section
7898, R.S. Mo, 1939, deliver sald sum to the State
Treasurer of the State of Missouri to be deposited in
the Escheat Fund of this State,

Your letter 1s as follows:

"You will note by the attached
copies of letters received from
the Reconstruction Finance Core
poration that Mr, Rufus Burrus,
Agency Counsel, requests payment
be made to that agency of the
$1,433,92 representing proceeds
of a loan made by the Reconstrut-
tion ;hmn Corporation to the
Bartlett Truast Company to off
deposits, but which dopoug:;t
have not claimed their depositas, -
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"In letter of April 21 I advised
that I knew of no authority which
would permit the payment to the Core
poration the amount claimed, since
it represented unclaimed dividondl
now to be escheated to the E£tate of
Missouri,

“May I be favored with your officilal
opinion?" :

The correspondence between your Department and
counsel for the Reconstruction Finance Corporation in re-
gard to this question has been inspected and carefully
read, We note that R,F.C, thro its counsel vigorously
asserts its right to these uncl deposits in the sum
above stated, dn the grounds that the depositors who may
be entitled to their respective interesta in sald sum of
money still fail to claim their deposits, and that the
R.F.0; 18 entitled to the whole thereof, as a known credite
or and claimant, as against all of the remaining depositors
or ereditors whose separate respective deposits are repre-
sented by said fund, Counsel for the R.,F,C, cite as an
authority sustaining i1ts position, the case of Reconstruec-
tion Finance Corporation vs. Brady, State Banking Commis-
sioner, et al, (Texas), 150 S.W, 2d4) 57, Counsel for
the R.,F,C, in the third paragraph of their letter to your
Dcp:rhunt dated April 22, 1948, meke the fo).laung state-
mentt

"It is our bellef that this COrporas
tion 1s exactly in the same position
that the Reconstruction Finance Core
poration was in the Texas case, and
that the same law a uu to owr sit-
uation as applied re,"

The Texas case cited here has been read and conside
ered, We believe it is not appuubl.l here on account of
ouwr Sections, 7897 and 7898, R.3, Mo, 19039,

Section 7897, R.3, Mo, 1939, provides for the crea-
tion and maintenance of a tnutn-hip for sums remaining due
to and unclaimed by a creditor, a depositor, or other per-
- sons named, upon the ligquidation of a bank, But our sec~-
tions deo not stop with that, The next suceeeding section
of our statutes, Section 7898, in the second proviso thereof,
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states the followings |

"a o @ -mﬂ% Egg%, that after
sald nﬁm money belonge

ing to any unlocated depositor,
creditor, stockholder or share-

holder has remained with the Come
missioner for a period of more

than six years, sald sum or sums

of money shall be paid into the

escheat fund of the State of
Missouris: # # & ",

The question considered here i1s not an equitable
matter, ‘It 1s governed exclusively by Section 7898, R.S.
- Mo, 1939, as a matter of law, The escheat provision con-
tained in the sécond proviso of said Section ‘7898‘ is mane
datory upon your Department, with the provision: "# = #
that after sald sum or sums of money belonging to any une
located depositor, creditor, stockholder or shareholder
hes romained with the Commissioner for a period of mors:
than six years;, sald sum or sums of money shall be pald
into the escheat fund of the State of Missouri.” '

This provision, then, being mandatory, rather than
directory, demands a strict construction of its terms te
compel complliance with, and the acdministration of, the -
statute as written, 59 C.J., page 984, Section 582, on
this question, stateas the foilorins ruio. respecting the
construction of such a statute, toe-wit:

"% # # and where it directs the pere
formance of certain things in a par-
ticular manner, or by & particular
person, it mihn that it ghall not
be done otherwise nor by a different
person, # % & ",

This rule has been recogniged and is upheld by our
Supreme Court in numerous cases, one of which the case of
State ex rel, ve, Holtcamp, 5228 Mo, 268, where our Supreme
Court;, l.c, 268, sald:

""Whenever a statute limits a thing
to be done in a particular form, it
nogessarily includes in itself a
negative, namely, that the thing
shall not be done otherwise,! # # & ",
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Qur Banking Code directs the 11Quidutinn of in—-
tolvmt. banks or trust companies without any pr
ference whatever to any depositor or cred er in the &h-
. tribution of unclaimed depousitsc on hand at the final lige
uldation of such institution, 41l ars treated allke by
the statute, and anyone of the aggregate number of de-
positors or creditors is bnt.t'bind at any time, and at all
times, fixed by statute, to apply for and reoo.tw his or
har rupwtin unclaimoa deposits. :

The Reaonatruetion Einance Corporation, in the
: uttcr here being considered, has been nelther defrauded
nor prejudiced, It stands maﬂa, by the terms of said
Section 7898, upon the same ground of other creditor,
It has no priarity or preference under the statute over
any other creditor or depositor, and surely it cannot be
"said that the courts may confilscate the deposits due other
ereditors and depositors, and hand them over to one ﬂllin- '
ant, .

CONCLUSION,

It 1s, thsferére, the opinion of tm Department
thats !

1) Gonaid.ring the sbov. auﬁaaritin s the Recon=
struction Finance Corporation, as a creditor, is not ene
titled to olaim or receive the sum mentioned in your letter
rcpwumting unclaimed deposits now held in the custody of
your nt, and derived from the liguidation of the
Bartlett Trust Company, to the exclusion of other credltors,
or the owners of u’nalaimod deposits mo:uma in -said sum,

2) It is the fwrther opinion of this Department that, .
undnr the terms of Section 7898, R.3, Mo, 1939, it is menda-
that you pay, at the time provided by la', such funds
he State Treasurer of the State of Missouri, to be de~
pﬂitcd and hom in the Escheat Fund of the State of Migsouri,
zmtil otherwise d:uponed or according to law, :

e "’isapo ett‘ully au'bmltted,
AP?ROVEBI .

GEOQRGE W. cmm
: Assistant Attorney Gmaral
J. B, TAYLOR .
Attorney General
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