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Commissioner of the DJ. vls.lf>n ot: Finance in 
Missouri may not lawfully pay to one creditor 

: or depositor unclaimed deposits r ·emaining 1il his 
: custody upon the liquidation of a bank or trust 
: company to the exclusion of other creditors ·or de­
: positors having claims against such fund . · The Com-

missioner must, under Section 7898, R.S.Mo. 1939, 
: after such unclaimed deposits have been held by him 

for a period of more than six 
years pay the same to the 
Escheat Fund of the State. 

Honorable HarrJ G. ShaCtner 
Commiaa1oner 
Diviaion ot Finance 
Department ot Buaineaa an4 Adm.1n1atration' 
leff eraon Cit,r, Kiaaouri 

Dear Commiaaioner Shattnera 

Th1a will refer to your .letter ot recent 
date 'requeatlng ·an opinion trom thia De~tment 

.on the queatiOD O! Whether JOU &hall deliTer to 

FILED 

tf/ 

the Reconatruotion Firiance Corporation unclaime4 
4ep~a1ta amounting to . $1,~3.92 remaining in JOur 
cuatod7 upon the liquidation ot· the Bartlett Truat 
CompanJ or St . Joae~h, lliaaouri, on account ot the 
tact that tbe R.F.c. loaned the Bartlett Truat Coa­
panJ auaa ot mone7 during the liquidation to pa7 de­
·poaitora, all or which auau were not repaici to the 
R.F.c., upon lta clata that it 1a a creditor ot aa1d . 
detunct Truat Comp&n7, and 1a entitled to all or aaid 
.wa, or Whether 7ou aball, under the ter.ma ot Section 
7899, R. s . MO . 1939, del1Ter aaid aua to tbe State · 
Treaaurer ot the State ot IU.a aouri to be depoaited 1n 
the Eaobeat Fund ot thia State. . \ 

Your letter 1• aa tollo .. a 

•You' will note b7 the attacne4 
copiea or lettera received trom 
the Reeonatruction Finance Cor­
poration that Mr. Rutua Burrua, 
Agen07 Counael, requeata pa,_nt 
be · aade to tba t agenCJi ot the 
$1.433.i2 repreaenting procee4a 
of a loan made bJ' tbe Reconatrub­
t1on Finance Corporation to the 
Bartlett Truat CompaD'J to pa7 ot.t 
depoaita. but WhiCh depoaitora 
have not claimsd their depoaita • . 



Honorable ~7 G. Shattner -a-

•tn mJ letter ot April 21 I adviaed 
that I knn ot no authoritt which 
would permit the payment to the Cor­
poration the amount ola1me4, ailloe 
it repreaented uncla~ed dividen~ 
now to be eaoheated to t!l• 8tate or 
Jlisaour1. 

"Ma7 1 be faTOred with 70ur official 
-opinion?" 

: 

~· correapondenoe between 70ur Department and 
oounael tor the Reoonatruotion Finance Corporation 1n re­
gard to thia queation baa been inapeoted and oare:tull7 · 
r•ad. We note that R.F.C~ through ita oounael 'vigoroual7 
aaaerta ita r~t to thea• unolatm.d depoaita tn the aua 
above atate4, bn the grounda that the .depoaitora who ma7 
be entitled to their reapeotive 1ntereata 1n aaid aua ot 
mon87 at111 tail to ola~ their depoa1ta, and that tha 
R.R.n. 1a entitle4 to the whole tbereot, aa a known credit­
or and olaimarit, aa against all ot the remab1Sng depoaitora 
or ored1tora whoa• aeparate reapeot1ve depoa1ta are re~•­
aented bJ aaid tqn4. Counael tor the R.F.c. cite aa an 
authority auataining ita poa1t1on, · the case ot Reoonatruo­
tion Finance Corporation va. Bra4J, State Banking CGBmia­
aioner, et al. (Texaa), 150 s.w. (2d) 357. · Counael tor 
the R. F. c. 1n the third pai'agraph ot their letter to 70ur 
Department dated April 22, 19481 m.~e the following atate-
menta ' 

• 
"It ia our belief that th1a oor~a-
tion is eaactl7 in ~ ••• poait1on 
that the Reoonatruotion Finance Cor• · 
poration waa 1n the Texas case, and 
that the aame l ,aw appliea to our ait­
uation aa applied there~" 

The Texaa caae cited here baa been read and oonaid­
ered. We believe it 1a . not applicable be~• on account ot 
our Sectiona, 7897 and 7898• R.s. Mo. 193g. - · . 

Section 7897., R.s. Mo. 1931, providea tor tbe crea­
tion and maintenance ot a truateeahip tor awu remaining du 
to and unclatm84. bJ a creditor, a depoa1tor, or other per~ 

· aona named, upon the liquidation of a bank. But our ••o­
tio~ do not atop with that. The next auc9eed1ng· aection 
ot our atatutea, Section 7898, tn .tb• aeoond provi~o thereof, 



. , -
• 

Honorable Barry G. Shal't:ner -3-

•atatea the following& 

"* * * · and Erorlde4 further, that after 
· aaid .u;-or.auma of mone7 belons• 
tng to an7 unlocate~ 4~~oa!tor, 
credito~, atockholder or abare­
holder baa remained with tb8 c~ 
miaaioner tor &. period ot mor• 
than ai.X rear a, aa14 aua or awu 
ot monn- ahall be pa1d into tha 
eacheat· turi4 ot the State ot · · 
Nlsaouria ~ * ~ "• 

) . 

The question cona1dered here 1a not an equitable 
matter. · It ia governed exclu.ivelr bJ Section 7898, R.s. 

· llo- l93i·, aa a matter ot law • . 'lbe eacheat pr-oyia1on con­
tained in the aecond ~eYiao of aaid Section 7898 1a man­
datol"f upon your Department, with. tba prov1a1on& '* · * • 
that attar a aid awa or auma · ot mon.,- belongipg to an7 un­
located depoa1tor, creditor, ato~older or ahareholder 
h .. ramain84 with the Commissioner tor a period of morl · 
than · au year•• a aid aUIIl or ·auau ot mone7 .ahalt be paid 
into the ea Ci\ea t tund ot the State ot Ilia aour1." 

Thia proviaion, th.n, being· mandato17, rather than 
direotory, · ~~anda a 'atrict conatruotion of ita terma to 
compel compliance with, and the atminiatration ot, tne · 
statute u written. 59 c.J., page 98•~ Section 58a, an 
thia queation, atatea t~ folloWing rule, respecting the 
conatruction ot au~ a atatute, to-w1ta 

· "* * • and where it directa the per­
formance of certain thinga in a par­
ticUlar manner, or bJ' a particular 
peraon, it ~pliea that it ahall not 
be done otbarwiae nor . ~ a d11'tu-ent 
peraon• • * * ~~ 

. Thia rule haa been recognised and u upheld b7 our 
Suprezu Court 1n n\lllleroua ouea, one o~ which 1a the caae .ot 
State ex rel. va, Holtoamp. saa Mo. 2581 where our SupreJDt 
Court; -l.o. Q68• aaida 

11 'Whenever a atatute limita a thing 
to be done in. a particular .form. it 
n~ceaaar1lJ lncludea 1n itaelt a 
negative, namely; that the thing 
ahall not be done otherwise.• • * * "• 

,. 
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.Honorable Harry; G. Sh&.ff.ne~ -'4-

Our Barucing Code directa the liquidation or 1il­
aolvent banka or tru.t companie~ without giving anJ pre­
ference •hatever to an7 depoaitor .or creditor tn the dia-

. tribution ot unolatmed deposita on hand ,at -th•· final liq• 
u1dat1on of auoh inStitution. ·•11 a.s3 treated alike' b7 · 
the atatut•• and anyQne of· the aggregate number ot de­
poa1tora or cre41tors 1a entitled at attT ttme, · and at ali 
timea, t~ed by statute, to appl7 for and receiye hia or · 
her reapective .unclatmed depo•1t,. : ·-

' . 
The Reconstruction Finance Corporation, 1n the 

: matter here being ooneidered, ·baa been neither defrauded 
nor prejudiced. It stimda ezaotl,-, by the terma ot said· 
Section 7898 upon the same ground of any other ~editor • 
It haa. no pr!ority or preference under tbe statute over . 
an,- othe~ creditor or depositor, and surely it cannot be 

· aaid that the court• may contiacate the depoaita due other 
creditors and depoaitora, and .hand them over to one ola~­
ant. 

COlmLUSIOB. 

' It is, therefore, the opinion of this Department 
thatt 

,l 

l) Considermg the above authoritiea, the Reoon­
atruot~on Finance Corporation, as a creditor, ia not en­
titled to olatm or receive the eum mentioned tn your letter 
represent~ unola~ed deposita now held ~ the euatod7 or 
your Department, and derived trom the liquidation ot the 
Bartlett Trust Company, to tne exclusion of other creditors, 
or the ownera of unclatm&d deposita included 1n ·aa1d sua. 

' . 
2). It 1a the .f'ur.ther opinion or th1a Department that; .. 

under the terma ot ·Sectiou 789S, ·R. s . Ko. 1939, it 1a manda­
torr that you pay, at the · time provided 1:71 law, · auOh tlmds 
to the State Treasurer ot t~ State ot M1a~our1, to be de­
posited and held in the Eaoheat Fund of the State ot Kiaaouri, 
until otherwise d1apoaed ot .. , according to law. . 

. . 
APPROVED a 

I. E. TAYLOR 
Attorne~neral 

GWCa1r 'f~ 

' ' nespecttull7 aUb~tte4, 

GEORGE W. GROWLEr 
Aaa1atant Attorne7 General 

( 


