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ELECTION: County committee may nominate candidate for county 
judge to fill vacancy caused by death o~ incumbent 
subsequent to primary. 

September 11. 1948 

Honorable Edward Speiser 
Prosecuting Attorney 
Chariton County 
Keytesville, Missouri 

Dear Sir: 

, 

FILED 

. ~e have received your request ror an opinion of this depart-
ment , which request is aa follo~sr · 

"our Presiding Judge of ·the County Court 
died September 6th. His. term o£ of.flce 
expires Jan. 1, 1951. He :as elected on 
the Democratic ticket in 1946. It would 
appear that wlder Sections 2477 and 11509, 
?ffiSA that the Governor appoints his successor 
to servo for a term ending the first 
Uonday in.January in 1949. Under Sections 
11538 and 11562 bffiSA the Democratic Central 
Committee for Chariton county is given 
certain authority to fill vacancies on the 
ticket created by death or a no~nee of the 
Party. In State ex inf. Bnrrett vc . · 
McCl ure . 29~ Mo. page 68S. the Supreme Court 
ruling therein made seeL~ to authorize the 
County Central Committee to select .a candi­
date ror the office to serve that portion 
or the unexpired term commencing the rirst 
!onday in January. 1949. 

• •:r -would like to have your opinion setting 
rorth the exac t procedure to be fol lowed t o 
insure the valid election· in Uovel!lber of a 
euccessor to the Governor ' s appointee. Also 
I would like to know it other political 

· parties can place the name of a candidate of 
their choice on ·their ticket for subnlsslon to 
the voters at the general election in Nove~ber . • 

Section 11562, Mo . R. S. A. provides that vacancies occurring 
after the holding of any primary and resul~ing from death or 
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resignation of . the nominee of a party .at such primary, shall b& 
filled by the party co~ttee o£ the district, county or state, 
as the case may be • 

f 

Section 11538, Mo . R.S.A. likewise provides for filling of 
vacancies by the central co~ittee of the district in which the 
vacancy occurs • .. 

'section 11509, Mo . R~S.A. contains the following proviaiont 

"~benever any vacancy, caused 1n any manner 
o~ by any msans whatsoever, shall occur or 
exist in any atate or .county office orig­
inally filled by election by the people, 
other than the office of lieutenant-governor, 
state senator, representative, she.riff or 
coroner, such vacancy shall be filled by 
appointment by the governorJ and the person · 
so appointed shall, ·after having duly 
qualified and enterea upon the discharge . 
of his duties under such appoint~ent, con­
tinue in such office until the first Monday 
in January next followir~ the first ensuing 
general electl~n--at which sa-id general , 
election a person shall be elected to fill 
the unexpired portion of such term, , or for 
the ensuing regular term, as the case may . 
be, ~~d shall enter upon the discharge of 
the duties of such office the first Monday 
in January next following said election.: 
Provided, however, that .when the term to 
be filled begins or shall begin on any day 
other than the first Monday in January, the 
appointee of the governor shall be entitled 
to hold such of.fice until such other date." 

In the case o£ State ex int. Barrett vs. McClure. 299 Mo. 
688, the court held that where a vacancy occurred after the 
primary election~y reason of the death 0~ an officer, in that 
·case the count7 treasurer. whose term would not expire in 
January fol~owing the general election, ·a vacan~y existed £or 
which nomination might be made by the county co~ittee under 
the provisions of what is now Section 11562, Mo . R •. s.A. This 
case is, we believe , authority for action on the part of the 
county committees in Chariton county in nominating candidates 
whose names should be placed on the ballot in November. aa 
candidates for the Unexpired term or presiding judge of tne 
county court. Both the Republican and Democratic parties are, 
ot cours~, entitled to nominate candidates in this manner. A 
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' . ' . meeting ot the · committee should be called and thereafter a cert1-
fic.ate ot nomination executed in accordance with Section 11525, 
Ko. R.S.A. and Section 11533. Ko. R.S.A. and tiled with the 
county clerk. ·Ho time 1a -specit1ed· for fili~ of such' certif1· 
~ate but it should be done as promptly as-possible. 

CONCLUSIOI 

~his department is of the opinion that a vacancy in the 
office of presiding judge of the county court -whose term 
expires January 1, 1951. which occurred by reason of the 
death of the incumbent subsequent to the primary election, · 
should be filled at the general election in November and 
candidates for ·the unexpired term should be nominated by 
the central committee of 'the respective parties. 

'APPROVED: 

J. E. TAYLo~ 
Attorney Gen6ral 

RRW:mw 

Respectfully submitted, 
' 

ROBERT R. WELBORH 
Assistant Attorney Ge~eral . 


