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The Personnel Advisory Board under the State Meri t 
.Syste~ Act has jurisdiction to hear an appeal from 
the order of the Merit System Council • 

1. -
FILE D. 

9~ 
, April 6 1 1948 

Honorable Ralph J. Turner 
Director , Perso~el Division 

Jf'' ;p 

State Department or Business and Admlniotration 
Jeffsrson City, 'Missouri 

I 

Dear 1~ , Turners 

This will acknowledge your letter requesting an opinion from 
this department construing paragraph (b) and Subsection 8 of para­
graph (e) ot Section 2 of House Bill 1621 Lawa or Kissour! , 19451 
page 1157, l.c, 1158. The construction of the · terms of said Sec­
tion 2 of said House Bill 162, as contained in the ·paragrapbs 
and subsection above mentioned, will require also, we think, a 
construction of the terms, meaning and efrect of paragraph (e) 
of Section 38, Laws of Missouri, 1945, pace 1177, z.e. 1178, as 
it relates to said paragraphs (b) and (o) of said Section 2 ot 
said House Bill 162 respecting the rights of persons under what 
was formerly termed the Merit System Council and the Morit System 
for the Division of Health, Division of Employment Security and 
Division of Welfare relating to the procedure specified in such 
statutes in exercising the right of appoal from the order of the 
Merit System Council. 

Your letter consisting of more than two closely typewritten 
pages requesting this opinion, is as follows: ' 

"The question has arisen as to the construction 
to be given to Section 2(c)(8) of House Bill No . 
162, enacted by the Sixty- third General Assembly, 
regarding the jurisdiction of the Personnel Advis­
ory Board over Personnel Actions that were taken 
immediately prior to July 1, 19471 by agencies 
that were previously under the erit System 
Council, the agency responsible for administering 
the Merit System until July 1, 1947. 

•The Merit System Council was the agency that ad~ 
ministered the Merit System tar the Divisioh or 
Hoalth, Division of ·Employment Security, and Div­
ision of ,,elfare up until July 1 1 19471 at such 
t1me the Perso~~el Division and Peroonnel Advisory 
Board assumed jurisdiction of these agencies so 
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rar as the Merit System was concerned, in 
accordance with Section 2(b) and 2(c).(8) 
of House Bill No. 162 . 

"The erfective date of House Bill No. 162 
was July 1, 1946 . However, all employees 
who had been selected on the basis of merit 
and ritness were exempt from the provisions 
of the act for one year, as is so stated 
in Section 2(c)(8), whiCh reads as rollowsa 

'All positions and appointments in 
divisions of the service subject to \ 
this act which have been heretofore 
required to be filled upon the basis 
or merit and ritnessj' provided, how­
ever, that one year after this act 
becomes effective this exemption shall 
cease and deter.mine and theroarter the 
selection, appointment, pay, ,tenure 
and removfi.l. of persona to or !'ran all 
such positions shall be' governed by 
the provision& of this actJ and provided 
further that 'all persons now or here­
after appointed or employed in divisions 
of the service on the ·baaia of merit and 
titnesa as heretofore required, shall be 
entitled, after their exemption tram 
the frovisions of -this act ceaaeYt to 
cont nue as emploaees rn s8ld a! alone 
of the service an shill have all the 

ts an ent 

"Specifically, an appeal has been tiled with the 
Personnel Advisory Board by an employee , the sit­
uation being as followaa 'Ihe said employee had . 
merit status under the Merit System Council . On ' 
June 24, 1947 the said employee was- notified by an 
agency that effective June 30, 194~ he would be 
transferred to a different position. This action 
resulted 1n the employee registering a protest both 
to .the Merit System Council and the Personnel Advi•­
ory Board to the effect that such action was not a 
transfer, but was in fact a demotion. On June 30, 
1947 the Merit System Council determined that in its 
judgment the action was a transfer and not a demotion . 

' 

I 
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As this protest was also filed with the Personnel 
Division, which took over the functions or the 
Kerit System Council on July 1 , 1947, - ~~e Personnel 
Division, ln accordance with House Bil l No . 162, 
surveyed tho duties that the i~d1v1dual waa per-. 
forming and found that they: were ot such nature 
that thoy culled 'for a lower cl assification than 
tho employee hold on June 30, 1947 • Such action 
1a interpreted to be a demotion in accordance 
with Section 29 , House Bill }Jo, 162, which reads 
as :f'ollowa a 

'* ~" ~Aily change of an omployee fran a 
position 1n one class to a position in 
a class of lowor rank shall be considered 
a demotion and shall be made only in 

~ accordance with the procedure prescribed 
by Section 37 for cases of d1am1ssal . 
An employee thus demoted shall have the 
ri-ght to appeal to the Board under Sec­
tion 38 of this Act ,• · . 

"Section 2(o)(8) o£ the act provides that after 
the exemptfon from the act ceases , suCh persona 
' shall have all the rights and privileges in 
such omplo~ent as are provided for persons app• 
o1nted and· qualified under this act• . One of 
suCh rights is set forth in Section 38(e) which 
reads a a follows 1 

' An7 regular empl oyee who 1s d1sm1aaed 
or demoted, or suspended, may appeal 

. 1n writing to the Board within thirty 
days a£ter the effective date thereof, 
setting forth in substance his reasons 
for claiming that the dismissal, sua­
pension dr demotion was for political, 
religious , or racial reasons, or not for 
the gOod of the service • Upon such 
appeal , beth the appaali~ emplo7ee arid 
tne appointing authority whose sct1on 1s 
·reviewed shall h&.ve the right to be heard 
and to presen~ evidence at a hearing which, 
at the request of tho appealing employee, 
shall be public • At the hearing of such 
appealai technical rules· or evidence shall 
not app Y• Aft er the hear~ ailcl consider­
ation of the evldenoe tor against a 

, 
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"The appellant in this case tiled the appeal Within 
the thirty-day period which naturally extended into 
July, at such t~ as the Personn~l Advisory Board 
and the Personnel Division had jurisdiction under 
the act, and the individual was no longer under 
the jurisdiction of the Merit Sys.tem Council, 
Therefore , the question is whether or not the 
Personnel Advisory Board has the power to hear 
the appeal and make findings in accordance w1 th 
Section 38(e) previously cited, Another question 
if the Personnel Advisory Board does not have 
power to act in this case , what right does the 
affected employee have' 

"We would appreciate very much receiving an opin16n 
from you 1n order that the questions outlined herein 
may be resolved. Should you desire a clarification 
ot any points set torth, please feel tree to con­
tact the undersigned , " 

. 
On page 2 of your letter is a quotation of some of . the lan­

guage and provisions of said paragraph (e) of said Section 38 of 
House Bill 162, Laws Missouri, 1945, l . c . 1178. The quotation used 
would appear to make said paragraph (e) of Section 38 mandatory to 
camper the Board to reinstate any d~moted or discharged employee. 

Youtt quote tran said Section 38 is only one of three alternative 
ardera which the Board may make after a hearing on appeal . 

Since there is no break-down of the continuous text or said 
Section 38 to correlate different parts of the text of said Sec­
tion by asterisks, we think it is necessary to have all of tho 
text ot,said paragraph (e) botore us in the consideration of its 
relationship to said .paragraph (b) and (c) of said Section 2 or 
said House Bill 162 . Therefore , we will quote all ot paragraph 
(e) or said Section 38 of House Bill 162, Laws of Missouri, 1945, 
l . c . 1178, which is as tollowsa 

"A:tr3 regUlar employee who is di·amissed · ar 
demoted or suspended, may appeal 1n writing 
to the Board within thirty days after the 
~ff~otive date thereof, setting forth in 
substance ~is reasons for claiming that 
the dismissal, suspension or demotion was 

I 
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for political., religious, or racial reasons, , 
or not tor the good ot the service. Upon 
such. appeal, both the appealing employee and 
the appointing authority whose action is re­
viewed shall have the right to be heard and 
to present evidence at a hearing which at 
the request of the appealing employee, shall 
be public. At the hearing of such appeals, 
teChnical rules of evidence shall not apply. 
Atter the hearing and consideration of th& 
evidence tor and against a suspension or dem~ 
otion the ~ shall approve or disapprove 
such action and in the event of a disapproval 
the Board shall order the reinstatement of the 
employee to his former position and the pay­
ment to the employee ot such salary as he has 
lost by reason of such suspension or demotion, 
After the heariDg and consideration of the 
evidence tor and against a dismissal the Board 
shall approve or disapprove such action and 
may make any one of the following appropriate 
orders. (l) Order the reinstatement of the 
employee ~o his f.or.mer position and the pay­
ment to the employee or such sal11r7 as baa · 
been lost by reason or such dismissal. (2) 
Sustain the dismissal ot such employee, 
unless the Board finda that the dismissal 
w~a based upon political, social, or religious 
reason, in which case it shall order the 
reinstatement of the employee to his farmer 
position and the payment to the employee ot 
such salary as has been lost by reason ot 
such dismissal. (3) Except as provided 
above the Board may sustain the dism1aaal, 
but may order the name or the d1am:- ~ed 
employee- returned to an appropriate rein- . 
•tatement register, or may take steps to 
effect the tranater ot such employee t~ a 
comparable position in another department. 
The board shall establish such rul.ea as may 
be necessary to give effect to the provisions 
of this section." 

• The right of appeal is -purely statutory in Missouri . 3 c.J. 
Section 291 page 316 states the text on the origin and present 
status ot the right or appeal as followaa 

"The proceeding by appeal was entirely unknown to 
the common law • It is of civil-law origin, and 

I 
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waa introduced there~om into courta of equity 
and admiralty. Consequentl y , the remedy by 
appeal in actions at law, and in thia count ry 1n 
equity also , ia purely of constitutional or stat­
utory o~1gin 1 and exiata only when given by some 
constitutional or statutory provision. • * * *" 

. 
The aame work, aame volume! aection 464 , page 616 states again, 

on the r~t ~r appeal, the tol owing texts · 

"* * *On the other hand, although the right ,of appeal 
1a wholly statutory, it ia available to any party who 
comes within the atatut~ granting the right , and cannot 
be denied or abridged by the courts except as author-
ized by the statute. • * •• ' 

our Supreme Oourt · in the case of Thomas et al . v . Ell iott et al. 
, 215 Mo. 598, l.c . 602, 603 1 on the right or appeal aaid1 

/ 

"* * *R~t of appeal is g iven by statute and unless 
the person who feels aggrieved by the action of the 
trial court is g iven the right ot appeal by t he statute 
he has no auch right . The General Assembly ia not com­
pelled to g ive such rightJ it may g ive or withhold 
it as in ita discretion may a~em beat . * * •" 

Our St . Louis Court ot Appeals in the case of Buaaiere v . Sayman: 
171 Mo. App. 11, l.c. 1•, made the foll owing pronouncement on the right 
of appealt 

"Though the right or appeal is purely statutory, it ia 
available to every party who prosecutes one within the 
terms of tne statute authorizing it. • * *" 

The effective date Qf H. B. 162 , now round .in Lawa of Missouri , 
1945 , page 1157, was July 1, 1946. Exemptions were granted in sub­
section 8 ot paragraph (c) of Section 2, Laws ot Missouri 1943, l . c . 
1159 from the terma or said act to all persona who were appointed 
upon the baaia of merit and titneaa under the former Kerit Syatem 
Council for the period ot one year. Said subsection a, 1n the 
second proviso thereof, directs that after such exemptions from the 
provisions o~ aaid H. B. · 162 hadceased said employees should continue 
as employees in said divisions of this service and shall have all 
the rights and privileges in such employment aa are provided tor 
persona appointed and qualified under the Aot . (H. B. l62) . The ex-

) emptiona granted the persona formerly employed under the previous 



• 
• 

Hon, Ralph J. Turner -7-

Merit System Council ceased on it1ly l, 1947. 

Among the "rights and privileges" to be possessed and exer­
cised by such employees or appointees of the former Merit System 
Council after the removal of such exemption& and which continue to 
be held by them by continuing them as employees in the division 

1 of service set up by said H.B. 162, under said subsection 8 or 
paragraph (c) of said Section 2, aforesaid, was, and is, under 
paragraph (e) of Section 38, Laws of Missouri 1945, pages 1177 
and 1178, the right of appeal by any employee, who ia dismissed or 
demoted ar suspended, by sett~ng forth in writing to the Board, 
within thirty days after the effective date thereof, his reaaon 
for cla~ing that the dismissal, suspension or demotion was for 
political, religious or racial reasons, or not far the good ot 
the service. The Personnel Division and Pe~sonnel Advisory Board 
assumed jurisdiction for the administration of the Merit System 
Ac~, under the terms of House Bill 162, as now round in Laws of 
Missouri, 1945, page 1157, as we are advised in your letter re­
questing this opinion; on July 1, 1947. It is further stated in 
your letter that an employee having a merit status under the 
former Merit System Council was notified by that agency on June 
24, 1947 that as of June 30, 1947 he would be transferred to a . 
different position. This action, it is said, resulted in the 
employee protesting to both the Merit System Council and the 
Personnel Advisory Board that said employee interpreted the said 
transfer to a different position to be a demotion rather than a 
transfer. On June 30, 1947, it is further related, the Merit 
System Council determine that, in ita judgment, the action waa a 
transfer and not a demotion. It is further stated that the 
protest of the employee--and by this we understand the proteat 
to mean a written protest--was filed with the Personnel Divi~ion 
under the new A~t, House Bill 1621 on or about JUly 1, 1947, and I 
that the said employee, so transferred or demoted, as the case 
might terminate, still protesting, and, in the assertion of his 
rights under said paragraph (e) or said Section 38 of said H.B. 
162, filed his written appeal within the thirty day period after 
June 30, 1947, the date of the rendition of the judgment of th~ 
Merit System Council. But it was held by the Merit System Council 
that the change in the employee's status was a transfer and not n 
demotion. The said thirty day period of t~e for the appeal ex­
tended over into July 1947 when and after which the P~rsonnel 
Advisory Board and the Personnel Division had complete jurisdiction 
over the administration of the Act known as said H. B. 162, in-
cluding matters of appeal. 

It appears from your letter that the said employee prosecuting 
his appeal from the order of the Merit S~stem Council, took steps 
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to perrect his appeal immediately after the decision of the Merit 
System Council of which he . complains, as being a demotion instead· 
of a transfer. This was one year after the effective date of 
H. B •. 162. All persons concerned in the. administration of the 
Aot as officers in the performance of their duties under the Aot, 
or as ~mployees , muet have been aware of the terms of the Act, 

' 
among which was the right of appeal. It would appear that the 
said employee lodged his written appeal with the Personnel 
Advisory Board and the Personnel Division within the time pre­
scribed and Ln the manner prescribed in H. B. 162. As we have 
observed hereinabove the employee under discussion had the statu­
tory right under ea1d paragraph (e) of 8ection ·38 of said H. B. 
162 to appeal since he had the same status as any other regular 
employee under said Act. As we observe the terms of said H. B • . 
162 the appeal ot the emplo7ee now being prosecuted by him was 
lawfully lodged with the Personnel Advisory Board and the Personnel 
Division within the time and in the manner prescribed by law, and 

. that the said Personnel 4dviaciry Board has the power to hear his 
,' appeal and make its ~indings 1n accordance with said paragraph 

(e) of said S~ction 38 of said House Bill 162. 

Having concluded that the Personnel Advisory Board may hear 
and determine the appeal of said employee, the further status of 
said employee as inquired of in the last sentence of the second 
to last paragraph in your letter need not be considered, 

CONCLUSION 

It is therefore, the opinion of this department that under the 
facta given in the letter submitted by yoa requesting this opinion, 
and under the terms of said H. D. 162, now found in Laws Missouri, 
19451 page 1157, and other authorities cited, the Personnel Advia• 
ory Board, provided for in said H. B. 162, has jurisdiction to 
hear and determine, the appeal of an employee of the former Kerit 
System Council from its order demoting or transferring ~. as 'is 
provided under the terms · of paragraph (e) of Section 38, Laws of 
Missouri, 1945, pages 1177 and 1178. 

APPROVED I 

J • .L . TAYLOR 
Attorney General 

mvcamw 

Respectfully submitted, 

G~ORGE W • CRO\rraE~ 
Assistant Attorney General 


