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~ ' . . --PROBATE JUDGEs Probate judge not licensed to practice law· 
may succeed himself in office , if he was hol di ng 

OFFICERS: said office on March 30, 1945 . 
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lf[j Fobruary 10, 1948 

' Honorable W. R. Walker 
Kember • liie a ouri Sana te 
64th Goneral A~sembly 
J efforson ~ity, Uissour1 

Dear S1ra 

This will aelmowlodco r oco1pt ot your requoo t tor an 
opinion which readsa 

"I would like to .havo your of ficial 
opinion upon t h1e quest1ona 

"Can a probate judge, Who is not a lawyer, 
and who was olectod at the last t;eneral 
election, bo a candidate to succeed hlm­
selt1" 

Section 25 ot Article V, Constitution ot Missouri , 1945, 
provides . that cvory judc o nnd mngistrato shall bo licensed to 
practice law • except t hat probato. judgos now 1n off ice rJD.y 
succeed themnelvoo ns probate judgoo without b oinG so licensed . 
Also , tho persona who aro now juaticos of t ho poace , or who 
may havo horotoforo boen justices o£ tho poaco in the sta to · 
for at loaot four years , aro elig ible to the office of mac 1G­
trato without lJoing licensed. We are primarily interostod 
only 1n t ho proua to judge i n this 1ns tanoe • While 1 t is true 
that 1n counties having n population or 30•000 1nh&b1tanta 
or l eso, the probata judc cr is also the judr.o o£ t ho magistrate 
court . Havtovor - in. such ensos , he must qualify tor probate 
judgo and not for mng1strato . Thoratoro, we need only l ook 
to tho qualifications Of a probate jude;o • Section 25 of 
Article v, s upra, readsa 

•Judgos of t he suprome court am courts 
of appeals shnll hnve been citizens ot the 
Unitod Statos .for o.t laast fittoen years , 
and qualified votors of t h 1s stnto ~or 
nine yoa r s next preceding their selection. 
Such judGes ahall bo at least t h irtY yeo.rs 
or nee but shall not continue to hola 
of fice after nttnininc oovonty fivo years 
of ago. Judeea of tho courts of appeal.a 
shall bo ros1donts of tho district at their 
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court . Circuit judges shall have been cit­
izens of tho United States tor at least 
ten yonrs, and qualified voters o~ · this 
state throo yoars next preceding thoir 
selection, nnd be not loss than thirty 
years of age and r c3idonts of tho circuit . 
Judges ot p110bate an:l magistrate courts · 
.shall be qualified votors of this state, 
8.nd residents of tho county. Probate 
judges shall bo at lenst twenty f1v~ and 
magistrates at loant twenty two yoar~ of 
age !t Eveey judge and mae1stro.t~ shall be 
11cenaad to practice law 1n this state, 
except that probate judgos now 1n o1'f1ce ,.. 
mny succeed thomsolvoo as probate judges 
\'flthout baing so l1~nsed , and except that 
persons who are now· ~ustioos or tho peace. 
or who havo heretofore boen justices ~ 
the peace ttl this state tor at least tour 
years, shall be eligible to tho office of 
~strnte w1tho~t being so licensed. " 

• .' ' ..._ 

\iebater •s International D1ct1ono.ey, Section Edition Un-
abridged, defines the word "succeed" as tollowa a · · 

"1. To coae next after another porson 
toto an office, into possession of an 
estate, or the like: to fill a vacancy in 
an 1nhor1ted. elective, or appointive 
of fico J ~~ -::- * -)~ ~ 

"2 • To foll011 another thing 1n order; 
to cane immediately attar by natural 
nacosaity. 1n a proscribod course , or by 
order of devo.lopmont or occurrence J ·U· ~~ ~!- " 

under tho forogoins dofin1t1ons• unquestionably ~ 
probate jwge may continuo to auccead himself 1n office as 
often aa the electorate votes for him to rota1n such otf1ee. 
Had the framers of tho Constitution in 1945 tritendod that 
such officer could only succeed htmeelf for ono taro , they 
should havo so 11m1tod h1s service, but in tho absence ot 
any such restriction, we aro of tho opinion that he DI1Y con­
tinuo · to aucoeed hirJsolf in office . However, be must bave 
been holdinG the office at tho ttmo of tho ndopt1an ot the 
Constitution Of 1945, o.nd his tormn of office muat be con­
tinl}Qus . 
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It now becomes neeesao.ry to determine when the foregoing 
constitutional proYiaian became effective. and nlso to ·deter­
mtne it tho prObate 3udge. referred to in your request. waa 
the ' incumbent 1n that office at the t!me the said constitu­
tional provision ~oc~ effective? Section 3 of Article xv. 
Constitution of 18?5. which provision wna 1n etfoot at the 
time of the adoption of the CGnstitution of 1945, rea.da in 
partz 

"* * • Upon the approval of euch Consti­
tution or constitutional amendments in the 
I'J&IUler provided 1il tho last preceding sec­
tion such Constitution or coruJt1tut1onal 
amondmonts sball g o into force and effect 
at the end ot thirty days attor such elec­
tion. Tho reeult o! such election abala 
be made lmown by proclamation by the 
governor!• . . . 

Section 3(c) ot Article XII. Constitution -~ l!Uaour1., 
1945 • folla.a tho torogo1nc constitutional provision as to 

....- the of£ectivo date of constitut16nal anondments or new con­
_st1.tut1one. Section 11684, R. S . Uo. 19:59, r.equi:Ns the 

- Secretary of State to cort1fy tho rosult or such voto on 
conDtitutions or constitutional acendccnts to the Governor 
o~ tho state~ who shtlll thoroupon issue h1e pt-oclansat1on 
declaring such amendments or constitutions rat1t1od and 
b100.1ng. Seotioo 11684 roadas 

"It • upon such rotum%t so mB.de to the 
' aecretaey or atato, 1t is ~ow::d that . there 
1a a majority of the qunl1fied voters ot 
the eto.te voting for and against arty Cllle 
o£ said amendments , 1n favor of sueh amend­
ments, th<t· samo shall be doomed am taken 
to havo boen x-at1f1od by the people . and 
tho secrctacy .of stato sho.ll cortir'J the 
rosult ot ' such voto to tho govornor. •ho 
shall thoreupon, 

1 W1thout unnecosa&r7 delay~ 
issue his proclnont1on d~clnr1ng such amond­
oont rat1f1ed by a majority of the qual!.f'1ed 
voters ot this sto.te • and vnlid cmd b1ndine 
to all 1ritonts and purpo&ea as n part of 
the Canst1tut1cn of tho state ot Missouri . " 

The election on tho new proposed Constitution of K1ssour1, 
1945, was aUbm1ttod to tho 111otors by the Constitutional Con­
vention on February 27, 1945 . The Govornor of t h iS a tate, 
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Honorable Ph11 u. Donnelly • on the 3rd day of Uo.rch. 1945, 
issued h1s proelaoation declaring tho voto on the proposed 
new cms titution. · and furthor , declared that on or after the 
30th day of Knrch, 1945 • 1 t shall boo ane the supreme law of _ _.1""" 

the stnte . 1 

Thercfoi'o , we conclude that on and o.ttor the 30th day of 
Karch• 1945. tbe Constitution of lllissouri. 1945• becama the 
law in this atato . Whether or not the probate judgo roterred 
to i n your request may bo a nandidate to succeed h1Iilself 
depends upon \"1hothor ho was the 1ncunibont 1n that otf1ce on 
tiarch 30 • 1945. I£ he was • then we believe under tho foro­
going coost1tut1onal amendments that ho may bo a candidate 
to succeed hlmselt . r.t he wo.a not the incumbent at that date • 
then ho may not aucceod b1msolf . 

/ 

conctus:r:on 

It ia the opinion or thic department that your probate 
judge may become a cand1dato to succeed h fmselt in office. 
Oclly 1t on the 30th day or llnrch. 1945. he was hold 1ng the 
office of probato Judee 1n your county. · 

, APPROVED t 

J . t . TAYLdft ~ 
Attorney aU 
ARRaVLII 
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' Respocttu1ly eubmittod, 

AUBREY R: IIA.T 1JffJ!'J! • JR. 
Assistant Attorney Genoral 


