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Honorable W. R, Walker
Member, Missouri Senate
64th Goneral Assembly
Jaefferson City, HMissourl

Dear Sir:

This will acknowledge receipt of your requaat for an
opinion vhi.ch roadss

"I would like to have your official
opinion upon this questions

"Can a probate judge, who 1s not & A
and who was elected at the last gene
ohlggg.m, be a candidate to succeed him-
se

Section 25 of Article V, Constitution of Missouri, 1945,
provides that every judge and maglstrate shall he licensed to
practice law, except that probate Judges now in office may
succoeed themselves as probate i‘lllgﬂ without being so licensed.

Also, the persons who are now

ustices of the peace, or who

mey have herotofore been justices of the peace in the state .
for at least four years, are eliglible to the office of magis-
trate without being licensed. Ve are primarlly interested
only in the probate i:ggo in this instances While 1t is true

that in counties hav

a population of 30,000 inhabitants

or less, the probate judge 1s also the Judgse of the maglstrate
court. Howevor, in such cases, he must qualify for probate
Judge and not for meglstrate, Therefore, we need only look

to the qualifications of a probate judges Section 25 of
Article V, supra, reads:

"Judges of the supreme court and courts

of appeals shall have been citizens of the
United States for at least fifteen yoars,
and qualified voters of this state

nine years next preced their selecticn.
Such Judges lhall bo at least th years
of age but shall not continue to ho

office after attalning seventy five years
of age. Judges of the courts of appeals
shall be residents of the district of thelr
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court, Circult judges shall have been cit-
izens of the United States for at least
ten years, and qualified voters of this
state three years next preceding their SR
selection, and be not less than thirty :
years of age and residents of the circult.
Judges of probate and magistrate courts-
shall be qualified voters of this state,
and residents of the county. Probate
: jmﬁza shall be at least twenty five and
magistrates at least twenty two years of
¢+ BEvery judge and magistrate shall be
ensed to practice law in this state,
except that probate judges now in office
succeed thomselves as probate jJudges
without being so licgnsed, and except that
persons who are now Justices of the peace,
or who have heretofore been justices of
the peace in this state for at least four
yoears, shall be eligible to tho office of %
magistrate without being so licensed."

Webster's International Dictionary, Section Edition Un-
abridged, defines the word "succeed" as follows: ‘

"l. To come next after another person
into an office, into possession of an
estate, or the like; to fill a vacancy in
an inherited, elective, or appointive
officey # % % & #

"2+ To follow another thing in orders

to come immediately after by natural
necessity, in a prescribed course, or by
order of development or occurrenceg « i« # "

Under the forogoing definitions, unquestionably any
probate judge may continue to succeed himself iIn office as
often as the electorate votes for him to retain such office.
Had the framers of the Constitutlon in 1945 intended that
such officer could only succeed himself for one term, they
should have so limited his service, but in the absence of
any such restriction, we are of the opinion that he may con-
tinue to succeed himself in office. However, he must have
been holding the office at the time of the adoption of the
Constitution of 1945, and his terms of office must be con-
tinuous .
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It now becomes necessary to determine when the foregoing
constitutional provision became effective, and also to deter-
mine 1f the probate e, referred to in your request
the incumbent in office at the time the saild eonn%itu—-
tional provision became effective? Section 3 of Article XV,
Constitution of 1875, which provision was in effect at the
time of the aduptlm of the Censtitution of 1945, reads in
parts

"% & # Upon the approval of such Consti-
tution or constitutional amendments in the
manner provided in the last preceding sec-
tion such Constitution or constitutional
amendments shall go into force and effect
at the end of thirty days after such elec-
tion. The result of such olection shall
be made lmom by proclamation by the
governor,”

Section 3(ec) of Article XII, Constitution of Hissouri,
1945, follows the forogoing oomgitntiml provision as to
the offective date of constitutional mmendments or new con-
stitutions, Section 11684, R. 8. Ho, 1939, requires the

- Secretary of State to cert the result of such vote on
constitutions or constitutional amendments to the Governor
of the state, who shall thoreupon issue his proclamation
declaring such amendments or constitutions ratified and
binding., Section 11684 reads:

"If, upon such rotuwrns so made to the
‘secrotary of state, 1t is found that there
is a majority of the qualified voters of
the state voting for and agalnst any one
of sald amendmonts, in favor of such amend-
ments, the same shall be deemed and tnkn
to have been ratified by the porg

the secretary of state shall ce 11‘3 tho
result of such vote to the goveornor, who
shall theoreupon, without wmecessary delay,
issue hils proclamation declaring such amend-
mont ratified by a majority of the qualified
voters of this state, snd valid and binding
to all intents and purposes as a part of
the Constitution of the state of Missouri."

The election on the new proposed Constitution of Missouri,
1845, was submitted to the vozon by the Constitutional Con-
vention on February 27, 1945. The Governor of this state,
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Honorable Phil M. Donnelly, on the 3rd day of March, 1945,
issued his proclamation declaring the vote on the
new constitution, and further, declared that on or after the
.".;-g:h%g.etllnrch. 1945, it shall became the suprome law of
8 . /

Therefore, we conclude that on and after the 30th day of
Harch, 1945, the Constitution of Missouri, 1945, becams the
law in this state. Vhether or not the probate judge referred
to in your request may be n candidate to succ hinself
depends upon whether he was the incumbent in that office on
March 30, 1945, If he was, then we believe under the fore=-
going constitutional amendments that he may be a candidate
to succeed himself, If he was not the incumbent at that date,
then ho may not succeed himself,

CoNCLUSION

It 1s the opinion of this department that your probate
judge may become a candidate to succeed himself in office,
if on the 30th day of March, 1945, he was holding the
of probate jJudge in your county.

Respectfully submitted,

i

AUBREY R, HARETT, JR,
Assistant Attorney General

- APPROVEDs it
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