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LAW : 

section 3 (c), Articler~~of the 
Constitution is self- enforcing; 
ana it is the duty of the state 
Board of Education to enforce 
said provision. 

July 20, 1948 . 

.. 
Honorable Rubert .heeler 
Commissioner of ·Education 
Jefferson City, Missouri . 
Dear Hr. Wheeler: 

.. 

We have your letter of recent date which roada 
~ as .follows: 

"Inquiry has como to the State Department 
of F.ducation about the constitutional pro­
visions of this state relative to d1£ferencea 
in wages .of teachers becauae of -race or 
color. The·se conmunioations indicate that 
in some oases differences aro permitted ·in 
wo.gea of teachers having the same training 
and experience because or race or color . 

The new State. Constitution of 1945 provides 
in paragraph 3 , Section 3 of Article IX, 
as follows: 

' llo school diotrict which permits 
differences in wages of teachers 
having the same training and. 
e~erience because of race or 

/ color, shall receive any portion 
of said revenue or fund.• 

As far as this Department can determine, 
this constitutional provision has not been 
implemented by legislation. 

Section 10390, S. B. 100, Laws of 1947 pro­
vides in part that the State Board of Educa- , 
tion shall annually, be.for~ August 31, 
apportion the public school tund for the 
benefit of the schools in the manner pro­
vided by law. This law .further provides · 
that the County Clerk of each county shall 
make a stmmwry report of all school appli­
cations and .forward thom to the State Board 
of Bducation on or before July 15 each year . 
These reports contain specific information 
to be used as thG basis for calculating the 
apportio~~nt, as prov.ided by law. 
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ln tbe op1a1on of the Attorner General to 
thla Department ..laguat 18. 1941, 1 t vae 
raled that the State Super1atendent of 

.Publ14' Schools cannot question the app11-
eation an4 oert1f1cat1on, but .oat aake the 
apport1onsent according to the t1gurea P"­
aented 1nJuch application and oert1f1oat1on. 

I aball appreo1ate Tour adY1oe and dtt1o1al 
op1D1on 1n re~ to the tolloYing q~eet1onat 

· 1. la tn• conatitut1onal proY1aion. 
~agT&ph 3t Seot~on 3 Artlole 
,;a., eelt-enforolag without lest~ / 

·1at1 n 1wpl .. eDtat1on to direct 
the proper. autb0r1 tJ tor requ1r1Ag 
oo•pllance v1 th the -actJ 

2. It the oonst1tut1onal act la aelt­
entorci~ without leg1alat1on, who 

, 1a Yeate4 with the PQWer to deter- . 
•1ne vbet.lier or not there 1a d1acr1•1· 
nation 1Jl an1 particular oate, ana wbo 
1a to take the neoeaaar.y atepa to · 
entoree~h1a oonct1tut1orial proY1e1on' 

~ • . S1DOe the law ~ulre• the State :SOard 
ot Bauoat1on to apportion school 
.one:r to dlatriots baaed on the · 
OoUiltJ Clerk • • oertlt1e4 reports. 
wo\lld each ~rtloular oaae--of dltt­
or1•1nat1on require oourt aot1oD tor 
a declaratoi"J ~nt 1D order 'bat 
the State School Mone7 ma:r be denied 
a d1etr1ot by the State Board ot 
1:dltoat1on~• 

T.be f1rtt ' queat1on to deteralae ta whether or aot 
the oonat1t8t1ooal proY1a1on reterred to 1D JOur letter 
1• aelt-eotoro1ng. Ia other worda, 1• .aald oonat1tutloul 
proY1e1on ao worded ancl oonstnoted tbat it ••' be 
followed b7 tboae obarged w1 tb enton1ng the lave of 
tba a tate, or doea lt haft to be 1.-plnented bT . leclalat1on ' 
bf t~ ~eneral Aeaemblr1 

!he ge~eral · rUle b7 vh1oh 1t aa7 be deter.1ne4 
wbetber a oonat1tut1onal proT1e1on . 1a aelt-eato~iog 
••• atatecl bJ our SQpreme Court 1n the caae ot State 
ex 1Dt.- v. Ell1a 325 o. 1&4, 28 s.w. 24, 363. 3e&, aa 
follow a: 
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•t.u general rule la tt:we stated 1n 12 c. J. 
p . 729 t 

•It le within the power ot ~se vbo 
adopt a conat1tut1on to fllt&ke .OMe or ita 
pro•1•iona eelt-ez~ll~ vitn the obJeot 
of puttlqg it beJond tbe power or the 

, 1eg1elature to reDder such proyia1ooa 
a~tor7 b7 retuelng to paaa 1ave to O&rrJ 
tbe• into ettect. • • • 

'0onltitut1onal proY11iona are lelt­
ezeouting when there 11 a JI&Riteat latentlon 
that the7 should go illto lll!le41ate etteot, 
aDd no anolllar,r leglelatlon il neoeaaar.r 
~ the enJo1ment or a rtgbt g1 Yen, or the 
entoro ... nt ot a dut7 1Mpoaed. 1 

~ 
And fUrther, . page ?30t . . 

I 

'A oonet1tutloD&l proY1a1on 4eaigne4 to 
r..oYe an ex1at1Dg a1eob1et abould ne.er be 
oon1trued as dependent tor 1te ettioienc7 
and operat1oD oa the leg1elat1Ye V111. •• 

ft.e .... rule va• 1tated with approYal ln the 
later oaee ot State ex Int. • · V.JMOre 343 xo. 98, 
119 s.w. 24 141, a.?. 

Ag&tJl 1a the late oaee ot State ex rel . • · S.lth 
194 s. w. 24 302, 3(?4, our SUpreme COurt atatec1 tbe . 
•••• g~e;;i prinolple ln a little d1~terent lapguage, 
Whlcb le ae follow. : 

•Aao~er va7 or atating tbie ~eral, go•em­
lng pr1no1ple ia tbat a oonatitut1onal pro­
Y1elon la aelt-execut1ng it there 11 nothing 
to be done b7 the leglalat•re to put it 1D 
operation. lD other voi'd1• 1t mu1t be 
reprde4 a1 1elt-exeoutiq lt tbe oatUH 
aad extent ot t .he r1gb.t oonterred and the 
l1abll1~ lii])Oied are tlxed :b7 the Conetl­
tut1on it1e1r. ao that ,the7 oan be detera1De4 
b7 an· exa•lmltion and 'conatl"'llot1on ot 1ta 
terms, And there 1a no languap 1n41catlag 
that the subJect is reten-ed to the legla- .... 

· lature tor a~t1on. • ·.· · 
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When •• appl J the foregoing r.ulel of ooaatruolloD 
to the oonatltutioaal proY1aiOD ••n,ioAed 1a rour letter, 
we thiDt there is no queat1on but wba' ea14 conatitutlon&l 
p~Y1a1on · ta eelf-enforo1ng. Said oonatitut1onal proYiaioD 
1 .. .,. •• 110th1Dg to be done b7 the. Legtalature to put lt 1Dto 
operatloD. !here 1a nothing 1n the language of the p~ 
Yia1on which auggeeta tbat aonseth1~ •u•t be done b7 tb8 
Leg1alature before aald proY1a1on shall be •ttect1Ye. Sald 
provia1oll aquarely lata down the proYia1on that 1t a aobool 
41atr1ot makea ~ d1acr1M1n&t1on in the wagea of teaobere 
banng the aame tra1n1p.g and .experience beoauee of the 
race or color of the teachera, it shall reoeiYe no atah 
revenue. We do not ••• wba t the Lepalature could dO to . 
add to tbe proteetion thus giYen teaChers, and oerla1nl7 
the Leg1alature oould not take . &llJthing froa the protection 
thua granted. fUrtber.or•. •• think tbat 1t would be a 
.. tter of OO!IItOD knowledge tba"~ queatlou of racial 418-
orlaiDation were ••1'7 much before the Constitutional Ooa-

.-

,... ...... Yention and the public at the titte or the adOption ot tbe 
..- .- oonat1 tutional. proYiaion •4er oonsideration, and eY1dentlJ 

tae Oonatitat1oaal OoaYention and the people bad ia .alad 
l'ea8dJ1Dg a aitutlon vh1oh tbeJ cona1.dered ex1•ted at that 
t~. Under 'he rule• of conatructlon aboye cited, ·when 
•uoh a situation ex1•ta, the conat1tut1onal proY181oft 
ahoul4 not be conatrued •• be1fts dependent tor 1ta efflo1enor 
aDd operation on the legialat1Ye w111. It tbla were DOt 
'h• l"''lle, the ¥111 of the people aa aoletaDlJ declared ln 
tbel~ oonatltutlon could be easily thwarted bJ the inaotion 
ot tne Leg1alature. · 

It l a, therefore, our oplnton that sectton 3 (o) , 
Artlole IX of the Conat1tut1on ot. l9•5 1• aelt- enforo1Dg 
aDd tba\ no legislation 1a necesearr to 1-.pl .. eat aa14 
proY1eion or to make it etteot1Te. r 1 

We now turn to the queat1on aa to who ahall ••e tbat 
aa1d conat1tational proY1alon 1• obe7ed and made ettectlve. 

3ect1on 10:590, P. &OO, L. 194'1, previdea tor the 
apportionment ot tbe publlo eobool tuD4. Sald eection 
proY1de• that •the state board ot eduoatlon aball, annaallJ, 
before Auguet :51, apportion tba public eebool fund applied 
tor the benef1 t of the publlo acboola 1n the manner proYlde4 
by law. • It •hould be obser-.ed at tbla point that tbe 
oonatltutlonal pro•1alon under d1acuss1on la part ot tne 
law aa pointed out aboye. Said Section 10390 then aeta 
out the baala tor calcula tlng the apport1ol'lll8nt to the 
yar1oue d18tr1ote. Sald section turtber proY1dee aa tollowa: 
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•the clerk ot each school d1e~r1ct aball 
•ake a report and torvard to the ooun t7 
auper1ntendent ot schoole between June 

• 

l& and ~une 30 ot each rear, ehov1ng 'he 
nu.ber ot teachers emplored, the total 
AUIIber ot day•' attendance ot all pup1la, 
~he length ot 'he school term, the aftrege 
attendance, the nuttber o t dare taught by 
each teacher, the ealar,r ot each teacher, 

r t hat 
e re p e1a 

• 

our• he atoreea1d report ahall be evorn 
to before a aot417 public or the oount1 
clerk. After the report• are properl.J 
~tade th• OOUDtJ SUperintendent ot acbooll 
eball approYe ease and turn thent oYer to 

. the count7 clet'lr before Jul7 &. '!'he countr 
clerk eball make a aumma~ ot all .theae 
reporte and torvard to tbe state board qt 
eduoation, on or before July 15, a report 
ahowing the total nueber ot teacher• -

. plore4 1n the county, and the total ftUI!tbel' 
ot t1aye • attendance ot all pup1la 1n 'he 
oount1, the number of teacher a e•plo:red tor 
the tull term and the nu•ber tor . balt term•, 
and the number vboae 1alary 11 one thOusand 
dollara or. more per :rear. ¥a~;tt\t!H{ ;:;o:!iC.II fi:J!:}: :aJ0..--------1on 

B7 tbe torecolng prov1e1on the State BOard ot 
14ucatlon 11 authorized to require from the d1•trlot 
ol•rks and county clerks any 1ntoi'Jftll,1on 1t 1187 need 
ln order 'o apportion the fWlds according to law. Ift 
order tor the State Board ot Eduoat1on to apportion 
the eohool fund accord1Dg to law, including the 
conat1tut1onal proY1e1on UDder 41eouae1on, i' would 
need latorN&tlon regard1og the training !Dd experience 
ot '•achera and alao their racial 1tatu1. It ooUld 
~sil7 obtain thie into~at1on bJ requiring the d1atr1ct 
clerk• and the count7 clerk• to furnish such 1nforaatlon. 

The reepons1b111ty ot the S~te Board ot_Educat1on 
tor enforo1ng the conet1tut1onal pro?1a1on UDder 
d~acusa1on 1e further emphasized by Seot1on 8, p. 1641, 
L. 194~ •. vh1ch prescribes generall7 the dut1el of the 
State Board ot Education. Said eeotlon reada 1n part 
•• follow•: 

" • ... 
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•• * * Pro~lded further, that tbe e\ate 
board ot education eball haTe autbor1'7 
and 1t shall be the board' • duty: 

first--to carry out the {educational 
pol1o1~• or the e~te rel~t~ to publlo 
ecbools as may nov or hereafter be p~ 
Tided b7 law. • • • · 

!h1rct--to cause to be assembled suoh 
lnfor.at1on relati•e to the public 8ohoola 
of the etate aa v111 reflect continuouelr 
tbeir cond1t10n and !t!anagen-ent. 

rourth--i-to require of count7 clerk• or 
treasurers, boards ot eduoa,ion or other 
ecbool o:ttloere, recorders artd \reaeurera 
ot o1t1es, towns and T1l~agea, coplea of 
all rMoi"da b7 theftS req\lired to be "144o, 
and all such other 1nfornatlon 1n ,.elation 
to the funds and condition ot schools and 
the management thereof aa !!1&1 be deemed · 
neoeeearr. • • • i · · 

Stxtb--to p~Tide blankS suitable tor 
uae b7 ott1ciale in re~rting the infor­
mation requ1red _by the board. • • • • 

-
lt vill be ••en. therefore, that it 1• the duty 

ot the State Board ofl E4uoat1on to proY1de blanks 
eultabl• tor use by ott1clale in reporting the . 
1ntorttta t1on required bt the board. I\ 1e ~~&de the 
dutr or the ltate Board or Education to require •ucb 
inforMation •• will reflect the 'Management• or the 
TUioua ·achoola. If the ~e,.ent of auch aoboole 
11 lll&klng a 41eerim1riation betveen \eachere baY1nl 
tbe .... tra1n1bg and experience because of their. 
raolal statue, such information should be shovn Oft 
the blanl:a proTlded b7 the State Board ·or Dluoation. 
One or the educational pol1c1ee ot the 1tate 11 that 
no euoh 41acr1~1nation should be made, and tbe dutr 
to aee \bat such policy 1e carried ou\ le lodged vi tb 
the State Board ot Education. and said board il .giTeD 
ample authority to see that auch policy 1e carried 
od. ~ 
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It le theretor•t our oplnlon tliat the State 
Board .ot Education ~ charged ~ith the responsibility 
01 aeelag that the constitutional provision UD4er 
dlacusa1on 1e entorced and that •uch board baa tll• 
autbor1t7 to require ot the clerks ot school d1atr1cta 
and also the county clerks such information aa will 
enable it to determine whether the discrimination 
prohlblted by said constitutional proYiaion exiate 
1D an1 par.tieulBr case. 

I 
' 
~bat we haTe said abo•e answers your third question 

which was ~ould each particular oaae ot d1aori~1nat1on 
require oourt action for a de clara tory judgft!ent in 
order that the State Rchool onej may be denied a 
41atrlct · b7 the State Board of mucation?• . J,a pointed 
out abOYe the State Board ot Education ma.r, by proper 
ettort•• haYe })erore it the information trom vh1ch it 
oan determine Whether said constitutional pro•1•1on 
le being nolated.. It the State Board ot Educati-on 
determines tbat ah1 school d1atr1ot 1s Yiolating the 
aat1-d1scrimtnat1on proYieion ot tba conatltutlon aboYe; 
referred to, 1t should denr such school d1strlot anr 
~rtlon ot ~he public school tund. It the school 
~·tr1ct thus denied state -fund& should consider the 
aotlon ot the 'State BOard ot Educa t1on arbl tran aa4 
uavarranted1. such district could resort to legal reme41ea 

- to OOlftPel tne State Board of Education to apportion 
it ita proper share of' said funds . The State Board 
of Education could Juat1f1 a . retU~l ot public tun4• 
to a dietrict onl7 upon a ahov1ng b7 the ·report• re&4A1DC 
1'• ott1oe ot taote vh1ch clearlJ showed that the 
4iatrlot wae gUilty ot v1olnt1ng the coast1tut1on&l 
proY1a1on under discueslon~ but it such reports showed 
auoh a 41acr1JJ1nat1on!. the State Board ot Eduoatlon 
could aot be compelleu to apportion tunda to ~the 

/ ott ending dis tr1ct. . . 
QgnClUS\OA 

Ii 1a. therefore the opinion of this office tbat 
(1) Seot1on 3 (o) Article IX, Constitution ot 1945,. 1a 
aelt-entGrclDg, (2) it 1s the duty and responsib1l1t7 
ot the State Board ot Education to dete~ine whether 
aa1d conat1tutional provision It being violated b7 anr 
school district and t3) 1t would not be necessary tbllt 

I • 

a court action be had before the State Board o! atuca,ion 
ooUld determine whether or not there had been a d1eorta1-
na,lon b7 en, particular district~ 

' 

t. L mt0 

APPROVED a ll!ifif 8. tit, 
Aaaletant At~H7 O.aeral 


