g

/

B jran SR thwe s T L 5 R AR AR

1“ ; - v L

p o T S Sestion 3 (c), Article YX of the
CONSTITUTIONAL LAW: Constitution is self-enforeing;
i ~and it 1s the duty of the State
N f) A4 Board of Education to enforce
/ ‘ 1“ said provision.
48 '}l 55

July 20, 1948

’5 O
Honorable imbort “heeler ” %

Commissioner of Education
Jefferson City, Missouri

Dear lir. Wheeler:

We have your letter of recent date which reads
as follows:

"Inquiry has come to the State Department

of Education about the constitutional pro=
visions of this State relative to differences
in wages of teachers because of race or
color, These communications indicate that
in some cases differences are permitted in
wages of teachers having the same training
and experience because of race or color,

The new State Constitution of 1945 provides
in paragraph 3, Section 3 of Article IX,
as follows:

'No school distriet which permits
differences in wages of teaohnrs
having the same training and
e:poﬁome because of race or
color, shall receive any portion
of said revenue or fund,!

As far as this Department can determine,
this constitutlonal provision has not been
implemented by legislation,

Section 10590, S.B. 100, Laws of 1947 pro-
vides in part that the State Board of Tduca-
tion shall annually, before August 31,
apportion the public school fund for the
benefit of the schools in the manner proe
vided by law, Thils law further provides’
that the County Clerk of each county shall
make a summary report of all school applie-
cations and forward them to the State Board
of Education on or before July 15 each year,
These reports contain specific information
to be used as the basis Tor calculating the
apportiomment, as provided by law,
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In the opinion of the Attorney General to
this Department August 18, 1941, it was
ruled that the State Superintendent of
Publiec S8chools cannot guestion the appli-
eation and certification, but must make the
apportionment according to the figures pre-
sented in such application and certification.

I lh'sn appreciate your adviece and drncm
opinion in regard to the following questions:

1, Is the constitutional provision,

E:-agnph 3 Sutm Article
se ing without leglse ~
lative mlnuuﬂ.ﬂ: to direct

the proper authority for requiring
tompliance with the aect?

2, It th constitutional act 18 self-

t: without legislation, who

-u ves with the power to deter-
mine whether or not there is diserimi.
nation in any particular case, and who

is to take the necessary steps to
enforce this constitutional provision?

3. Since the law requires the State Board
of Education to apportion school
money to dlstricts based on the
County Clerk's certified reports,
would each particular case of d!.--
erimination require court action for
a declaratory Judgment in order that
the State School Money may be denled
a distriet by the State Board of
Education?®

The first question to determine is whether or not
the constitutional provision referred to in your letter
is self-enfore In other words, 1s said constitutional
provision so wo od and mtmto& that it pust be
followed by those charged with enforeing the laws of
the state, or does 1t have to be implemented by legislation °
by the General Assembly?

The gederal rule by which it may be determined
whether a constitutional provision is self-enforcing
was tutod our Supreme Court in the case or State Ve
follows:
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“The eral rule is thue stated in 12 C.J.
Pe. H

‘It is within the power of thpse who
adopt a constitution to make some of its
provisions self-executing, with the objeet
of putting 1t beyond the power of the
legislature to render such provisions
nugatory by refusing to pass lawes to ocarry
them into effect, ® * @

‘Constitutional provisions are self-
executing when there is a manifest intention
that they should {o into immediate effesct,
and no ancillary legislation 1is noeoum
to the enjoyment of a right .gf.m. or the
enforcement of a duty imposed.?

And further, page 730:

‘A constitutionad provision designed to
remove an existing mischilef should never be
conetrued as dependent for its efficiency
and operation on the legislative will,*®

The same rule was stated with approval in the

later case of State ex Inf. v, Wymore 343 Mo, 98,
119 S.W, 24 941, 947,

in the hto case of State ex rel. v. Swith

194 8. W. 24, 302, 304, our Supreme Court stated the

gmni principle in a little different lmo, ;

which is as follows:

"Another way of stating this general, uf
ing prineiple is that a constitutio

vision is self-executing if there 1is nothiag
to be done by the legislature to put it in
operation. In other words, it must be
regarded as u:l.ﬁ-mwtug Af the nature

and extent of the right conferred and the
1iability impoeed are fixed by the Coneti-
tution itself, so that they ocan be determined
by an ommhon and construction of 1its
terms, and there is no language indicating
that the subject 1s referred to the legls- -
lature for action.® >
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When we apply the foregoing rules of comStruction
to the constitutional provision mentioned im your letter,
we think there 1is no question but what eaid constitutional

rovision is gelf-enforeing. Saild constitutional provision

eaves nothing to be done by the Legidlature to put 1t into
operation, There 1s nothing in the language of the pro-
vision which suggests that something must be done by the
Legislature before said provision shall be effective, 8Saild
provision squarely lays down the provision that if a school
distriect makes 2 discrimination in the wages of teachers
having the same tralning and experience because of the
race or color of the teachers, it shall receive no state
revenue. We do not see what the Legislature could do to
add to the protection thus given teachers, and ce

the Legislature could not take anything from the protection
thus granted. PFurthermore, we think that 1t would be &
matter of common knowledge that questions of racial dis-
erimination were very much before the Constitutional Con-
~wvention and the public at the time of the adoption of the
constitutional provision under consideration, and evidently
the Constitutional Convention and the people had in mind
remedying a situation which they considered existed at that
time, Under the rules of construction above cited, when
such a situation exists, the constitutional provision
should not be construed as being dependent for 1ts efficlency
and operation on the legislative will., If this were not
the rule, the will of the people as solemnly declared in
their constitution could be easily thwarted by the inaction
of the Legislature,

It is, therefore, our opinion that Section 3 (o)
Article IX of the Constitution of 1945 is self-enfore
and that no leglslation is necessary to implement sald
provision or to make 1t effective. { /

We now turn to the question as to who shall see that
gaild constitutional provision is obeyed and made effective.

Section 10380, P, 500, L. 1947, provides for the

apportionment of the public school fund, Sald section

vides that "The state board of education shall, annually,

fore August 31, apportion the public sehool fund applied
for the benefit of the public schools in the manner provided
by law,® It should bde observed at this point that the
constitutional provision under discussion is part of the
law as pointed out above. Sald Section 10390 then sets
out the basis for caleculating the apportionment to the
various distriets. Sald section further provides as follows:
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*The clerk of each school dlstriet shall
make a report and forward to the county
superintendent of schooles between June
15 and June 30 of each year, showing the
nunber of teachers employed, the total
Rumber of days' attendance of all pupils,
the length of the school term, the average
attendance, the number of days taught by

each teacher, the ealary of each teacher,

: repo
to bororo ;) notiry publle or the county
clerk, After the reports are properly
made the county superintendent of schools
shall approve same and turn them over to
the county clerk before July 5. The county
clerk shall make a summary of all these
roportl and forward to the state board of
OIL on or before July 15, a report
total number of teacheres em-
.plorod in the county, and the total number
of days' attendance of all pupils in the
county, the number of teachers employed for
the full term and the number for half terms,
und the number whose salary is onc thausand
dollnr- or aorc por yoar, an ¢ ;

By the foregoing provision the State Board of
Education is authorized to require from the distriect
clerks and county clerks any information it may need
in order to apportion the funds according to law, In
order for the State Board of Education to apportion
the school fund according to law, inecluding the
constitutional provision under dinouslion, it would
need information regarding the tralning and experience
of teachers and also their raclal status, It could
easily obtain this information by requiring the distriect
¢lerks and the county clerks to furnish such informatlon.

The responsibility of the State Board of Education
for enforeing the constitutional provision under
discussion is further emphasized by Section 8, p. 1641,
L. 1945, which preseribes generally the duties of the
State Bonrd of Edueation. Sald section reads in part
as follows:
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% » » Provided further, that the state
board of education -hail have authority
and 1t shall be the _beard'i duty:

Firste-to carry out the educational
policies of the state relating to publle
gschools as may now or hereafter be pro-
vided by law, ® * #

Third--to cause to be assembled such
information relative to the publiec schools
of the state as will reflect continuously
thelr conditlion and management,

Fourth--to require of county clerks or
treasurers, hoards of education or other
- school officers, recorders and treasurers
of eities, towns and villages, copies of
all records by them reguired to be made,
and all such other information in relation
to the funds and condition of schools and
the management thereof as may be deemed
necessary., *e e i

S8ixth-~to provide blanks sultable for
use by officials in reporting the infor-
mation required by the board, * * # #

It will be seen, therefore, that 1t is the duty
of the State Board of Mdueation to provide blanks
suitable for use by officlals in reporting the .
information required by the board, It is made the
duty of the Btate Board of Bducation to require such
information as will refleet the "management" of the
various schools. If the management of such schools
is making a discrimination between teachers having
the same training and experience because of thelr
raclal status, such information should be shown on
the blanks provided by the State Board of ®dueation.
One of the educational policles of the state is that
no such discrimination should be made, and the duty
to see that such policy 1s carried out 1s lodged with
the State Board of Education, and sald board is given
n]:lo authority to see that such poliey 1s ecarried
out,
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It 1s, therefore, our opinion that the State
Board of Dducation is charged with the responsibility

of seeling that the constitutional provision under
discussion is enforced and that such board has the
authority to regquire of the clerks of echool districts
and also the county clerks such information as will
enable 1t to determine whether the discrimination
prohivited by sald constitutional provision exists

in any particular case,

What we have sald above answers your third question
which was "would each particular case of diserimination
require court action for a declaratory Judgment in
order that the State School Money may be denied a :
district by the State Board of Rducation?® As pointed
out above, the State Board of Education may, by proper
efforts, have before it the information from which it
can determine whether said constitutional provision
is being violated, If the State Board of Education
deternines that any school district is violating the
anti-diserimination provision of the constitution above

referred to, it should deny such schoecl distriet any =

portion of the public school fund, If the school
district thus denled state funde should consider the
action of the State Board of Education arbitrary and
mrmt«:bauch distriet could resort to legal remedies
to compel ftate Board of Education to apportion

it its proper share of sald funds, The State Board

of Fducation could Justify a refusal of publie funds

to a dlstriet only upon a showing by the -reports reaching
its office of facts whieh clearly showed that the
district was guilty of violating the constitutional
provislon under discusslon, but if such reports showed
such a diserimination, the State Board of Edueation
could not be compelled to apportion funds to -the
offending district,

Lonclusion

It is, therefore, the opinion of this office that
(1) Seetion 3 (02 article IX, Constitution of 1045, is
self-enforcing, 5) 1t 1e the duty and ruponubuﬁy
of the State Board of Hduecation to determine whether
sald constitutional provieion &8 being violated by any
school district and (3) it would not be necessary that
a court action be had before the State Board of Hlucation
could determine whether or not there had been a diserimi-
nation by any particular district,

Yours very truly,

APPROVED: . TR RO,

Au:lctu_ht At;orlq m i
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