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A oo,urity~·'may . conduct· a special election for distri
bution of school funds·on the same date ap,d with 
the same official~ as are employed in t~e rorth... ' 

·' coming gasoline tax referendumo 

January 26, 1950 

Honorable Roger Hibbard 
Prosecuting Attorney 
Marion County · · 

FILED 

. Hannibal, Missouri 1(} 
. Dear Mr. Hibbard: 

We have your recent letter in which,you request an opinion 
from this office. The pertinentportion.of your letter is as. 
follows: 

"The provisions of Section 10376, et seq, 
provide for a special· election by the quali
fied voters of the respective counties to 
determine the question of distribution of 
accumulated school funds, ·said election 
to be held either as a special election or as 
a general election in said county upon proper 
notice. 

"The voters of Narion County have filed 
petitions bearing the.necessary number or 
signatures t.o hold this election and it is 
the desire of the County Court to hold the 
election on the same date and using the same 
election officials that will be used in the 
state-wide gasoline tax referendum in April. 
The question of law involved, is whether or 
not there is authority to do so." 

'You have, since the date of your letter, informed us that the 
statement in your letter that the petitions have been filed was 
erroneous; that the facts are that ~he petitionshave only been 
prepared for filing. 

As you suggest in your letter, the relevant statutes are as 
follows: 

Laws of Missouri, 1945, Sec .. tion 10376, page 1628: 

rrit is hereby made the duty of the several 
county courts·of this state to collect dili
gently and, when authorized by law, to invest 
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securely the proceeds or all mon•ya; stocks, 
bonds and other property belonging to or 
accruing to the county school fund. ·On and 
after· the effective date of this act, all 
:real estate loans and investments now belong-
ing to the county school fundal except those 
invested as hereinaf-ter provided, shall be 
liquidated without extensi·on ot time upon the 
maturity thereof, and the proceeds .thereof and 
the money. then o:nhand belonging to said school 
fund of the county shall be.reinvested in regis• 
tered bonds of the United States~ or in bonds. 
of the state, or in approved bonCls of any city 
or school district thereof~ or ib bonds or other 
securities the payment of Which is fully guaranteed 
by the Un.ited States Government, and shall be pre
served as a county school fund; Provided, that all 
interest accruing .(rom such reinv•$tment of the 
county school fund 1 the clear pl"o6&ede of all 
penalties. forfeitures and fines collected for 
any breach of the penal laws of the state, the 
net proceeds from the sale of estrays.;. and-all 
other money lawfully coming into said fund; shall 
hereafter be collected and distributed annually to 
the school of the county as hereinafter provided 
in this article.~ 

Laws of Missouri,l947, Vol. :X, Sec. A, page 285, is as 
follows-s-

"That Section 2 of an Act of the 6Jrd General 
Assembly; kpown as Senate Bill No. lg6, approved 
March 26t 1946, entitled 'AN ACT To provide for 
holding elections in the several counties and 
the City of St. Louis upon the proposal to 
distribute annually the capital of the liqui
dated school funds, with an emergency clause.', 
be and the same is hereby repealed and two new 
sections be enacted to be known and designated 
as Section 2 and Section 2a, -both relating to , 
the holding of elections in the several counties 
and the City of St. Louis upon the proposal to 
distribute annually the capital of the liquidated 
school fund. and to read as follows: 
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Hono Roger Hibbard January 28, l9SO 

Section 2, supra, is in part. aa. follows: 

"Said proposal shall be submitted at a special 
election to be held tor that purpose within 
sixty days after the· filing o£ the ··petition 
therefor or at the next _general election. held 
in such county• . Notice of such elec~ion shall 
be given by· publication t~ some newspaper Qt 
general circulation .·within the county or'· City 
of st. Louis for not more. than two weeks, the 
last insertion to not be·longer than one week 
prior to the date or such election. The pro
posal shall be $Ubmitted on a ballot in sub• 
stantially the following form: 

"For annual distribution of the capital 
of the liquidated county and township 
school funds. 

"Against annual distribution of the capital 
of the liquidated county and township 
school funds. 

"Said ballot shall carry upon it instructions to 
the voters to strike out the statement not indi
cating their preference. The voting-shall 
t~ake place at the regular el~ction precincts 
in the ar:ea wherein such election shall be 

/ 

held, unless the .election distr.icts or precinct .• 
are consolidated ae hereinafter provided, and 
the judges and clerks thereo£ shall be selected 
by the board having authority to make such appoint
mente· for general elections. Judges and cle'rka 
shall be the same in number at each election pre-· 
cinct as ieL provided by law for general elections, 
unless .reduced in nwnber as provided in Section 2a; 

. and they shall receive the same compensation as may 
be provided for judges and cl~rks serving at general 
elections. The costs incident to such election 
shall be paid by the county wherein such election 
is held or by th~ City of St. Louis. Such special 
election shall be governed in all respects by the 
general election laws except wherein such general 
election laws are in conflict with this article. 
* * *" 
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Hon. Roger Hibbard . Janua~y 2a, 1950 

Section 2a, supra, is as follows: 

"The county courts in the several counties of 
this state in relation to any election upon the 
proposal to distribute annually the capital of 
the liquidated school fund shall·have the power 
and authority1 ,in its discretion, to consolidate 
two or more election di.stricts or precincts in 
their respective counties, and to use in such election 
·districts or precincts·th!a number of judges and clerks, 
not to exceed two each, that it may deem necessary." 

""' 

The most signifie1:mt ' section; for our· purposes • are those 
parts of Se~tion 2. Laws of Missouri, 1947, supra, reading as followsi 

"* * * and the judges and clerks thereof shall 
be selected by the board having authority to 
make such appointments for general elections. 

' ' 
"Said proposal shall be submitted at a. special 
~lecticin to be held f~r that purpose * * * or 
at the next general election held in such county. 
~:. * *" 

It appears from the above quoted sections that the election 
for distribution of the county school funds may be held at a special 
election and that the judges and clerks thereof shall be selected 
by ~he board which makes the appointments in the general elections. 
It is important to notethat there ls nowhere any prohibition in the 
above statutes against such special election being held on the same 
date as any other special or general election, so long as the re
quirements regarding general elections are complied with. Nor is 
there any wording which would indicate an objection to using the 
sam~ judges and clerks for more than one proposition or election. 
The only specific provision on this question is that the judges and 
clerks shall be selected by the same board \'rhich appoints for the 
general election. 

To this point, then, there is no reason to prohibit, or even 
to suggest, that it would be improper to hold the school fund distri
bution election on the same date, and with the same officials, as 
are employed for the gasoline tax referendum. , , 

There remains, therefore, only an examination of the general 
election laws as they may relate to the specific situation you des
cribe. 
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Bon. Roger Hibbard January 28, 1950 

The last quoted sentence of Law.s of Missouri, 1947, Vol. I, 
page 2$,, Section 2, is: ~such special election shall be go~erned 
in all respects by the general election laws." 

An·examination of the general election laws, particularly 
Sections, 11499, 11501 and 11504, R. s. Mo., 1939, relating to 
election judges, reveals nothing that 'VfOuld prohibit the same per
sons from serving ~s the judges of both elections. 

· In a previous opinion of this office, dated February 12, 
1945, addressed to the Honorable ·'l'lilliam E. Shirley, Prosecuting 
Attorney of Adair County, this officie held that the same persons 
could serve as judges and clerks for two elections, both special. 
In that opinion, the following language appears: 

"It is apparent that no conflict need arise in 
the conduct of the election, as both are to be 
held in accordance with the statutes relating to 
general elections * * *• We are of the opinion 
that an otherwise eligible person can serve as 
judge or clerk in both elections." 

If then, the gasoline tax referendum is also to be conducted 
in the manner provided for by the general election laws, there 
would be no conflict in the conduct of these two elections and 
therefore they could be held on the same date and conducted by the 
same officials. 

The resolution ·authorizing the gas tax referendum provides in 
substance: 

"Pursuant to referendum petition filed on 
lOth of October, 1949, a special election,to 
be conducted pursuant to the laws and constitu• 
tional proyisions of this State applicagle j!Q 
general elections of this State is hereby ordered 
and ·shall be held in ~State of IV!issouri on 'I'ues• 
day the 4th day of April, 1950 submitting to the 
qualified voters of this State for their approval 
or rejection House Committee Substitute for H. B. 
1~5 passed by the 65th General Assembly and approved 
by the Governor on August 27, 1949." 

(Underscoring ours.) 

It is therefore clear that both election~ are to be governed by 
the same laws and thus there Nill be no conflict resulting from con
ducting both elections on the same date and by the same officials •. 
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Hon. Roger Hibbard January 2g, 1950 

CONCLUSION 

It 1s the opinion of this office that a county may hold an 
election upon the proposition of making annual distribution·ot · 
the capital of the liquidated school funds on the same date• and. 
using the same. election officials, as are employed in conducting 
the forthcoming gasoline tax referendum1 provided the petitions 
requesting such election are filed with1.n sixty days before said 
referendum• 

APPROVED: 

J. E • TAYLOR .. ,£ " 
Attorney Gener~£ 

HJD:hr 

.• 

Respectfully submitted• 

H. JACKSON DANIEL 
Assistant Attorney General 
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