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OFFICERS : county s~ .~rinte~den~ is enti~ledA 

FEES AND SALARIES : 
to full c~mpensation until date oi 
res ignation, a l though he was out of 
the county most of each week, inas
much as his compensation is an 
incident to and a t taches to the office . 

December 5, 1950 

Fl LED 
Honorable Al bert D. Nipper 
Prosecuting Attorney 
washin~ton county b1 
Potosi , M.issouri 

Dear Sir: 

Your l etter at hand requesting an opinion of this 
department, which reads as follows : 

"In this current problen I shall try 
and be as brief as possible , and 
equally fair to bo th parties concerned. 
The one being our county Court and the 
other our recently resivned county 
Superintendent of Schools . The main 
issue settles around t ho construction 
of 1'10617 of Revised statutes of 
Yi ssouri, 1939. 

"our past superintendent on September 5, 
1950 accepted a pos - tion 1n Riverview 
(Uorth St . Louis) which he informed me 
is entitled •Principal and Superintendent 
of Teachers,• that ho did not teach and 
does not teach there, that he has per
formed all other duties incumbent upon 
him to so perform under the law; that he 
caoe back to Potosi every week end from 
st. Louis durlng September o.nd worked and 
perforaed tho duties of hie office duri ng 
that time; that he did not resign until 
october and t J ... at ho is cntitlod to his 
full months pny for tho month of September. 

"our county court holds the vie\v that during 
the month of September said superintendent 
did •enGage 1n • • •• other employment that 
interferes with the duties of his office as 
proscribed by law. • However, i f this con
tention be tru!en, what penalty, punishment 
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Honorable Al bert D. Uipper 

or consequence is then provided, if any, 
by law? 

"In short , the County Court believes that 
during this month the Superintendent was 
•holding down two jobs • and that such is 
contradictory to the law. On the other 
hand the Superintendent states t hat he has 
fU1filled all his requirements as specified 
by law, even though Monday through FridSJ 
afternoon he spent 1n st . Louis because on 
Friday evening through Sunday he spent in 
his office in Posoti performing his duties . 

"ISSUE: IS this county s uperintendent en
titled to all the full pay of his office 
for the ~onth of Septe~ber, incl uding the 
nus Transportat ion pay? Is he entitled to 
pay only for actual days worked? uas he 
forfeited any or nl l of his pay by the 
action above stated?« 

Section 10609, Laws of l-!issouri , 1943, page 890, Mo . R. S. A., 
provides for the election of a county superintendent of schools 
for a specific term of office and the qualifications for said 
official . Without quoting t he statute , we assume that the county 
s uperintendent 1n question was duly elected to his office and 
hel d said office up until the date of his resignation 1n October 
of 1950. 

In view of the facts which you have related, indicating an 
absence from the county by the official in question during the 
month of September, 1950, you inquire whether or not said of
ficial is entitled to the compensation provided by law for said 
month, particularly i n view of the provision in Sect ion 10617, 
Laws of Uissouri , 1945, pas e 1674. wh ich, in part , provides: 

"During his term of office the county 
superintendent shall not engage in 
teaching or in any other employment that 
interfores with the duti es of h is office 
a s prescribed by law. ~~- .. ~~-" 

While the above-quoted sta tute sets out certain thin~s that 
a county superintendent shal l not do or enga ge in, we fail to 
find any specific statutory penalty shoul d a county superintendent 
fail to coi:Ipl y \lith the above- quoted provision of the sta tute . 
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Honorable Albert D. Nipper 

In reading your letter it would appear that the county 
court is of the opinion that during the month of September the 
county superintendent neglected to fully perform the duties of 
his office and is t herefore not entitled to compensation for 
t hat month. 

The appella te courts of t h is s tate have on many occasions 
decl ared the rule by wh ich a public official is entitled to t he 
compensation for the office which he holds . 

In the case of state ex rel . Uicolai v . Uolte , 180 s .u. 
(2d ) 740, 352 11'o . 1069 , the court , at s .w. l.c. 741, 742, stated 
the rule as follows: 

"There i s also e. principle equally well 
f!Y.ed that so lon ~ as an officer holds 
his office t ho salary provided for the 
office belongs to h~ because the law 
attaches it to the office; because it is 
an incident to the office. {: {:· -t:- " 

In tho case of cunio v . ?ranklin county, 285 s. 1. 1007 , 
315 Mo. 405, suit was instituted by the p l aintiff to recover 
salary allegedly due him as probation officer of tho defendant 
county. ~ t s.w. l . c . 1008 the court dec lared: 

"The decis ion turns on the fact of 
plaintiff •s appointment to said office. 
If he was appointed t hereto . he is en
titled to the emoluments thereof . 

"It is a well- established principl e t hat 
a salary pertaininc to an office is an 
incident of the office itself , and not 
to its occupation and exercise , or to the 
individual discharging the duties of the 
office . ·:·· * ~:- " 

In the above case the plaintiff failed to prevail in re
covering the salary due to the fact t hat he f ail ed to prove that 
he had been duly appointed to t he of fice, and was not therefore 
a de jure officer of the defendant county. 

In tho case of Bates v . s t . Louis , 54 S. \1. 439, 153 ;~o . 18 , 
we find a ca s e soneuhat sioilar factually to the situation ~hich 
you have presented. A proceedinG 1n equity ~s instituted to 
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restrain the city treasurer fro~ payinv the nayor of the city 
his salary for three specified days , during which time it was 
alleeed that he was absent from the city on personal business 
and therefore did not perform the duties of his office. In 
holding that the mayor could not be denied his salary the court , 
at Uo. l . c . 20, 21 , said: 

"It is well settled l aw thnt •a public 
officer is not entitled to compensation 
by virtue of a contract , express or ~
plied. The right to compensation exists, 
when it exists at all , as a creature of 
law, and as an incident to the office . 
~ •• ~The salary belongs to him as an 
incident to his office , and so lon£ as 
he holds it; and, uhen icproperly with
held, he may sue for and recover it . \fuen 
he does so he is entitled to its full 
a~ount, not by force of any contract, but 
because the law attaches it to the office . " ' 

" \ S is \fell said in Throop on pUblic Officers, 
sec . 500 , quoting from Robinson, J . , in . 
Peopl e v. Green, 5 Daly (n. Y. ), pp . 268, 269 : 

" ' Tho ridlt of an officer to his fees , e:a.olu
nents , or salary, is such only as is pre
scribed by statute; and while he hol ds the 
office, such rivht is in no way impaired by 
his occasional or protracted absence from 
his post, or neglect of h is duties . such 
derelictions find their corrections in the 
power of removal , impeachment , and punish
ment, provided by law. The compensations 
for official services are not fixed upon any 
nere principle of quantum meruit , but upon 
the judgment and consideration of the legis
lature, as a just medium for the services 
which the officer mny be called upon to per
for.in . This may in many cases be extravagant 
for the specific services , while in others 
they may furnish a remuneration which is 
wholly inadequate . * * ~ He accepts the of
fice "for better or worse;" and whether op
pressed with constant and overburdeninG cares , 
or enabled from absence of cla~ upon his 
services , to devote his time to his own pur
suits, his fees, salary, or statutory com
pensation constitutes what he can cla~ 
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Honorable Albert D. Nipper 

therefor . and is yet to be accorded, al
though he performs no substantial service, 
or neglects his duties . • • • The fees or 
salary of office are "quicquid honorarium," 
and accrue froL'l nere possession of the 
cffice . ' " 

CO!JCLUSION 

Applying tba foregoing authorities to the aituations which 
you have presented. it is the opinion of this department that 
the county superintendent is entitled to the compensation al
lowed h~ by lew up until the date of his resignation and in
cl uding the oonth of September, 1950. 

APPROV::D: 

Attorney General 

RFT:ml 

Respectfully submitted• 

RICE~RD F. THO~PSON 
Assistant Attorney General 


