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• .. HEALTH: 
l . ·, 

House Bill No. 307 relating to county pu lie 
health centers is constitutional, and tax 
voted for when health centers were organized 
under former law can be levied. Health 
centers previously organized to continue 
under management and control of board of 
trustees as provided in House Bill No. 307. 

I 
? 

, TAXATION: 
CONSTITUTIONAL LAW: 

J uly 2, 1951 

7- t, -r-1 
Honorable James v. Conran 
Pr osecuting Attorney F I LE·Ll New :Aadrid County 
New Madrid, IUssouri 11 Dear Sir: 

Your letter at hand requesti06 an opin ion of t his 
department, wh ich, in part , reads: 

"He are now infor:n.od t hat the Legislature 
has passed and t ho Governor ha s s1~ed1 
with an eaercency clause, Eouso Bill no . 
307, which rela tes to County :Iealth Centcra, 
and wh ich, t hey say , takes all the bugs 
out of t he old law, and the St ate lloalth 
authorities are tolling the Counties which 
voted for t ho tax under t he old law t hat 
they ~y now proceed to op&. ate. However, 
several doubts exist in our minds and rte 
need an of ficial opinion to straighten it 
out. 

"1st. If a County had the required nu:nber 
of petitioner s to file t ho request and an 
election was hold under the old law, with 
better t han 2/ 3 majority 1n favor , can the 
County now levy t he tax and operate under 
t he now law? 

"2nd. Does t ho passage of t he new law 
cure t h e defects of t he ol d one and can 
t he County Health Centers set up under t he 
old law continue to le~ally operate, even 
after t he adpoin~ent of trus tees , without 
t he filin~ of a new petition and t he holdirig 
of another election ? 
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"3 rd. For the purpose or calling a now 
election, may the old petition be withdrawn 
and refiled, so as to support the County 
Court in making an order for a new election, 
under the new law? 

"4th, Is the new law Constitutional?" 

.· .. 

You will recall that heretofore you have requested an 
official opinion of this office regarding the constitutionality 
of the Public County Heal th Center Law, RSMo 1949, Sections 
205.010 to 205, 150, inclusive , In answer to that request our 
opinion was submit ted to you under date of January 22, 1951, 
In that opinion we held certain provisions of the law to be 
unconstitutional on two grounds: 

1 . That Section 205.·040, RSAto 1949 , providing for a.n 
official health organization which was in the nature of a public 
agency and the existence of which depended upon the voluntary 
acts of at least two hundred and fifty people forming said or
ganization, was unconstitutional because it constituted an il
l egal delegation of les islative power to private individuals, 
in violation of Section 1 , Article III of tho Cons titution of 
Missouri , which vests the l egisl ative po~er in t he &oneral 
Assembly. 

2 . That the control and oanagement of a county public 
health center and tho property connected therewith was county 
business , and to lodge jurisdiction of such business with the 
off icial health organization instead of the county court ~as 
in violation of Section 7, Article VI of the Constitution of 
Missouri. 

In connection with the first ground, our principal author
ity relied on was the case of ~tate ex rel. Jones v . Brown, 
92 S. l . (2d) 718 , 338 Mo. 448, from which we quoted extensively • 

. 1e t hen pointed out that the purpose of the Public Health 
Center Law could not be carried out if the required number of 
citizens within the county or counties failed to voluntarily 
form the official health organization, and that the statute re
lying upon the voluntary acts of private citizens to bring said 
organization into existence was an illebal delegation of legis
lativs power to private individuals , in violation of Section 1 , 
Article III of the C .:~nstitution of Missouri. 

lith the enactment of House Bill No . 307 by the 66th 
General Assembly, that portion of the old law providing for the 
official health organization and its powers and duties in connec
tion with the oper ation of the public county health center was 
repealed. In lieu thereof a board of health center trustees is 
provided for , consisting of five members to be first appointed 
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by the co~~ty court and therearter to be elected beginning with 
t he next general election. Thus Section 205. 030 of House Bill 
No. 307 , in part , provides: 

"The county court shall appoint five trus
tees chosen from the citizens at large with 
reference to their fitness for such office, 
all residents of the county, not more than 
three of the trustees to be residents of the 
city, town or village in which the county 
health center is to be located, who shall 
constitute a board of trustees for said 
county health center. 

"2• The trustees shall hold their offices 
until the next following general election, 
when five health center trustees shall be 
elected who shall hold their offices, three 
for two years and two for four years . The 
county court shall by order of record 
specify the terms of said trustees . 

"3 . At each subsequent General election 
the offices of the trustees whose teres of 
office are about to expire shall be filled 
by the election of health center trustees 
who each shall serve for a term of four 
years . 

"4• Any vacancy in tho board of trustees 
occasioned by re~oval, resignation or other
wise shall be reported t o the county court 
and bo filled in like manner as original 
appoint~ents , the appointee to hold off ice 
until the next following general election, 
when such vacancy shall be filled by elec
tion of a trustee to serve during the re
mainder of the term of his predecessor. " 

Section 205. 040 of said bill provides for the manner in which 
candidates for health center trustees shall file for said office 
and for the manner in which they shall be elected. 

Section 205.045 of said bill provides for the trustees ap
pointed or eleet~d taking an oath; provides for t he organization 
of the board and the election of a chairman and secreta.r y ; pro
vides for the- county treasurer acting as treasurer of the board 
of trustees and, as such, his duties ; and further provides for 
t he powers and duties of the board of health center trustees 1n 
connection with the 9peration of the county health center . 

- 3-



·' ·-

Honorable James v. Conran 

It is therefore appar&nt tbat under the provisions of House 
Bill No . 307 the control, management and administration of the 
public county health center is no longer sought to be vested in 
an organization the existence of which is dependent upon the 
voluntary acts of a certain number of individuals banding t o
gether to form same , and therefore the infirmity of the old law 
which we declared to exist relative to the first ground of uncon
stitutionality is no longer present . 

The second ground upon which we considered the old law to 
be unconstitutional was based largely upon the decision of the 
Supreme Court of Missouri in the case of State ex rol . Bucker v . 
McElroy, 274 .;) •. • 749. 309 Llo. 59 , which was cited and copiousl y 
quoted in the opinion first sub~itted to you. In that case the 
court was construing Section 36, Article VI of the Constitution 
of Missouri ot 1875, which, 1n part, provides : 

"In each county there shall be a county 
court, which shall be a court of record, 
and shall have jurisdiction to transact 
all county and such other business as may 
be prescribea-by-Iaw. . 

(~hasis ours . ) 

Again in the Bucker case, ·at l . c . 751, the court said: 

" .: -:;. ·.;. But what we want to e:nphasize is 
the fact t hat the court is of constitutional 
origin, and its jurisdiction fixed by the 
Constitution. In the l anguage of the or
ganic l aw, such court •shal l have jurisdic
tion to transact all county -.. " .. - ·;} bus !ness ; • 
Other business ~r-oe added to its juris
diction by law, but no law can take from it 
that which the Constitution expressly gives; 
~i ~ t;" 

However , in the Constitution of ~issouri of 1945 the language 
contained in Section 7 of Article VI is somewhat different from 
tha t appearing in Section 36 of Article VI of the Constitution ot 
1875. Thus Section 7, in part, provides: 

"In each county not framing and adopting 
its oun charter or adoptinG an alternative 
foro of county 30ver~ent, there shall be 
e lected a county court of three oembers 
which shall ~nage all county business as 
prescribed by law, and keep an accurate 
record of its proceedings. · t:· .:· *" 
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You will note in readin~ the above- quoted provision that 
immediately following the words "county business" the words 
"as prescribed by law" appear , and the worda "such other busi
nessn as appeared in Section 36 of Article VI of the Constitution 
of 1875, which the court was construing in the Bucker case , are 
now omitted. 

Since tho adoption of the Uissouri Constitution of 1945 
the Supreme Court has undertaken to distinguish the Bucker case 
in declaring the power of the county court to manage the county 
business . This distinction is one which we overlooked and 
failed to present i n our first opinion. In the case of State 
ex rel . Kovats v . ~rnold, 204 s. '• {2d) 254, 356 Mo. 661, the 
court , at s. •• l . c . 259, said: 

" ·1o have traced the history of our l aw 
on t h is sub ject rather fully to show the 
background when the Constitution of 1945 
was adopted . Under the Constitution of 
1875 both the probate courts and the 
county courts were constitutional courts, 
and the statutory law for both ran parallel. 
As we said in the Downey case, supra , their 
spheres t hen were so~ewhat different . But 
no~, under the Constitution of 1945 the 
powers of the co~ty courts have been nar
rowed and their status changed. u , .. ~~-

* 
,. ... ., ,, 

"Respondent ' s motion for rehearing in-
vokes State ex rel . Buckner v . Mc~lroy, 
309 t(o. 595, 608, 274 s . 1. 749, 151, which 
vas not cited below 1n the ~robate Court 's 
memorandum, or in our opinion. It ruled 
Sec . 6, Art . VI , Const. Mo. 1875, Uo . R. S. A. , 
vested in the county courts 'jurisdiction 
to transact all county ·. t .... * business,' and 
specifically and sole authority to ~nano 
and pay the maintenance ~osts of specified 
public inst itutions f or t he protection, 
care and education of delinquent and de
pendent children, to tho exclusion of a 
Board of Paroles composed of circuit judGes, 
created by a statute . ~nat was true then, 
but as pointed out in the principal opinion, 
county courts are not constitutional courts 
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now, and Sec. 7, Art. VI , Const. 1945, flo . 
R. S. A., onl y gives them power to manage 
all county business as lrescribed £l law. 
They may be abolishea-a together in c~ 
tain counties. .~ * {:·" 

From the above decision it is apparent that under the 
present constitutional provision the powers o~ the county court 
to manage county business has been considerably limited, and 
t he county court 1a now only given such power to manage county 
business as may be prescribed by law. 

As a matter of fact, the Supreme Court of Missouri in a 
decision subsequent to the Bucker case, but before the adoption 
of the 1945 Constitution, undertook to limit the jurisdiction 
of the county court. !a State ex rel. \Jal ther v . Johnson, et 
al., 173 s. ,. (2d) 411, 351 ~o . 293, the Supreme Court, en Bane , 
quoting from an earlie r decision, said at s. 1. l . c . 413: 

"In State v . Cornell , .347 Mo. 1164, 152 
s . ,-;. 2d 83, 85, this court, in discussing 
the cons titutional pouers o~ the county 
court, said: ' \le concede t hat t he county 
court is created as a court of record and 
its jurisdiction partially ~1xed by the 
constitution. Section 36 of Article VI 
of the L1issouri Constitution l.fo . St. Ann. 
vests such court with "jurisdiction to 
transact all county and such other busi
ness as may be prescribed by law. " But 
the authorities are uniform to the effect 
that county courts possess only limited 
jurisdiction. Outside the management of 
the fiscal affairs of the county, such 
courts pos&ess no powers except those con
ferred by statute. • * * ~•" 

In view of the foregoing authorities we are now constrained 
to the view t hat the provisions of House Bill No . 307 lodging 
t he control, management and administration of the public county 
health center with a board of trustees is not in violation of 
Section 7, Article VI of the Constitution of Missouri, 19~5, 
and it was within the power and authority of the Legislature to 
so provide . Such bein3 the case, t he second ground of uncon
stitutionality contained i n the opinion fir st submitted to you 
is no lon~er existent. 
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Consequently, with the infirmities upon which we heretofore 
declared the old law unconstitutional now removed; we are of the 
opinion that House Bill No . 307 is constitutional. 

In connection with your first question, \m note that Section 
205. 010, RSMo 1949, Which provided for the levy of a tax, in part, 
reads: 

" ~._ ~t- * which tax shall not exce.ed one 
mill on the dollar, f or a period of time 
not exceeding twenty years, and be for 
the issue of county bonds to provide funds 
for the purchase of a s i te or -sites, the 
erection thereon of a public health center 
and for the support of t he same including 
necessary personnel, * * * " 

It was under the authority of t he above s t atute that the 
petitioners to which you refer acted in presenting their petition 
and subsequently voting to ·establish a public county health center 
and to levy a tax therefor. You will note in reading our former 
opinion that v1e did not declare t he above statute unconstitutional. 

Although Section 205. 010, supra, has been repealed by the 
enactment of a section of the same number, contai ned in House 
Bill No . 3011 we do not believe that said repeal renders nugatory 
the acts already done and performed by the voters of a particular 
county toward the formation of a public county health center~ 

Dn th is connecti on your attention is directed to Secti on 
1.150, RSMo 1949, which provides as follows: 

"\Y.nen a law r epealing a f ormer law, clause 
or provisi on shall be itself repealed, it 
shall not be construed to revive such former 
law, clause or provisi on, unless it be 
otherwise expressly provided, e2t shall 
any law resealing any former law, clause or 
lroviSion e construed to a~ate; annul or--
_a anzwise affect a~ ;rceediilgs bad or 
commenced under or [l rtue of the-!aw 
so repe81ed, but~e same sha!I ~aa-
erfectual and be proceeded on to final judgment 
and termination as if the repealing law had 
not passed, unless it be otherwise expressly 
provided. " (Emphasis ours . ) 

- 1 -



.· 

Honorable James v. Conran 

It is further apparent t hat House Bill No . 307 was enacted 
for the purpose of rem&dying any defects t hat were supposed to 
exist in the fot•mer law. This is manifested i n the emergency 
clause of the act, which provide s as follows : 

n ~Jhereas , questions have been raised as to 
the constitutionality of certain provisions 
of the existing county health center law, 
causing s ome counties, whose citizens de
sire t o establish county health centers , to 
refrain from doing so to the detriment of 
t he public health of such counties, and 
causing son e concern in counties now oper
atins healt h centers; t herefore, t h is act 
is decla red necessary for t he immediate 
preservation of public peace , health and 
safety, and an emer gency exists within 
the meaning of the constitution. There
fore , this act shall be in full force and 
effect from and after its passage and 
approval . " 

Furthermore , House Bill No . 307 is hardl y more than a 
revision of the former act, and both relate t o the same subject 
matter. 

· In t he case of State ex rel . Stone v . The County Court of 
Vernon County, 53 Mo. 128, a mandamus proceeding was instituted 
to compel the county court to district the county into four 
districts for the purpose of electing justices to constitute 
the futt~e county court and to order an el ection therefor . In 
1872 an act had been passed to provide for the organization of 
counties in municipal townships and to provide for the local 
government thereof. Under that act a petition was presented 
and the matter was submitted to the voters of the county. Con
sequentl y , the county court divided the county into suitable 
townships to meet the requirements of the peopl e , but later, in 
1873, refused to district the county and to order an election 
of justices upon the ground t hat a later act passed in 1873 
speci£ically repealed the act of 1872. In deciding the question 
the court, at l . c. 131, 132, said: 

n .;- * ~=- There is no doubt of the correctness 
of the general rule , t hat lege posteriores 
priores contrarias abrogant. · But this rule 
has its limitations . 

11 The act of 1873 is really nothing more 
than a revision of the act of 1872 . Some 
of the provisions in the two acts are 
identical, and they all relate t o the same 
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subject matter . The purpose of the later 
enactment was to remedy defec~ ~t were 
supposed to-9xiSt iri the tormer .~e-suD
sequent liW was no~desibned to i nterrupt 
the continuity of the first act , so as to 
avo·id or annul p.roceedings com:nenced unJer 
it . 

"By the f'irst s ection of' article 17, in 
the act of' 187j, (Seas . Acts . 1873 , p . 
120 , ) it is provided, that the County Court 
in each county having adopted the township 
organization, at their first meeting af'ter 
the adoption of the act shal l proceed to 
district their respective counties , as 
directed in article fif'teen , f or the pur
pose of electing County Court judges , and 
shall appoint a day for the purpose of 
electing the same. Then after making 
various provisions,. not necessary to be 
here noticed, the oth section declares, 
that an act entitled, ' an act to provide 
for the orga.nization of' counties into 
municipal townships , and to f'urther provide 
for the local GOver~nt thereof,' approved 
March 18, 1872, is hereby repealed. 

"This last section does , in teri:ts , repeal 
the former la~, but the effect is not to be 
ascribed to i t of completely annulling all 
proceedings co~enced whon the f'or.mer law 
was in force . -.~ .. ·::- As a law exis ted pro
viding for to¥nship organization before , 
and the provision for puttine it in f'orce 
is essentially the same in both acts, the 
latter law must be construed as a ~ere con
tinuation of' the foraer , and one vote of the 
people is sufficient.~ But after the pcsaas e 
of the act of 1873 all subsequent proceedings 
must conform to it. 

"Under the law the repeal did not affect or 
render nugatory the acts done , for the statut e 
expressly provides , that the repeal or any 
statutory provision shall not affect any act 
done or right accrued or establ ished in any 
proceeding; but that every such act, right and 
proceeding , shall remain as valid and effectual 
as if the provisions so repealed had remained 
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in force , (~ . S. 895, Sec , 5,); as the 
repealing section did not affec~ or ~
p~ir t~e vote of the ~eople of Vernon 
county in adoptin~ t he l aw in favor of 
tovnship organization, it results that 
tho law was then in full force , and that 
the new act s~ply gave i t appl ication 
and directi on. " (Emphasis ours . ) 

• 

You will note that the cour t i n the above case rel ied upon 
the provisions o£ the statute which now appear in Section 1. 150, 
supra . 

In the case of State ex rel . ~ayne County v . r.ackmann, 
1/9 s •.• • 990 , there was involved a proceedi ng in mandamus to 
require the State Auditor to register bonds . Under authority 
of certain statutes of 1909 the County Court of ~;ayne County 
had issued certain road bonds . Tho preltcinary steps necessary 
to authorize the issuance of the bonds , in conformity with the 
statute then in force , had been co~plied wlth, but the bonds 
vere not actually i .J sued until after the repeal of the statutes 
under \7hich the action uas orit:;inally t o.ken. The bonds were 
subsequently sold and registered. After the repeal of the 
statutes authorizins the bond issue the county court sought to 
issue refundin~ bonds to retire the bonds previously issued, and 
it was the refundin3 bonds which were refused registration. In 
ruling on the question the court, at l . c . 991, 992, said: 

n .:· :~ .~ No spectal saving clause was 
attached to the repealing act . Except 
by vmy of emphasis to give exp~icit 
appl ication to general laws , such special 
saving clause was unnecessary. A re
pealing statute which, construed- alOne , 
would paralyze partl y executed powers, i s, 
under our le~is lative system, so modil'ied 
by sections o60 and 8062 , R. S:-1909, as 
ro perpetuatesucn powers to Theext"enror 
author!z rng t he-c'Ompletion or-consumma ~ion 
or the purpose-souSfit to be-effected under 
aformer Iaw. sectionCtOOU' so tar as ap
Plicable ~the case at bar is a s follows: 

" ' llor shall any l a w repealing any f ormer 
law, clause or provision be construed to 
abate , annul , or in any wise affect any 
proceedings had or commenced under or by 
virtue of the l aw so repealed, but the same 
shall be as efrectual and be proceeded on 
to rinal judgment and termination, as i f 
the repealing l aw had not passed, unless it 
be otherwise expressly provided.~ 
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.,This court, in Ros ers v . Railroad Co . , 
35 ~o . 153, discussing a question as to 
the modifying effect of said section upon 
a repealing sta tute, said, in effect, t hat 
this provision (section 8060 ) preserves the 
relator's right of action notwithstanding 
the repeal of the statute under which the 
right was given. The Legislature, however, 
not satisfied with leaving the validity of 
acts done to implication, where the facts 
in regard to a repeal were as in the case 
at bar , enacted section 8062, which pro
vides tha t: 

" •The repeal of any statutory provision 
shall not affoct any act done or richt 
accrued or established in any proceedings , 
suit or prosecution, bAd or co~enced in 
any civil case previous to the t~e when 
such r epeal shall take effect; but every 
such act, right and proceeding shall re
main as valid and effectual as if the 
provision so repealed had remained in 
force .• 

"These sections, construed together , so 
modify a repealing statute as to not onl y 
render valid !riltla torf or prel"fmiili'ry
acts In the exercise o apower coril'erred 
oylr fOrmer statute, out-authorize such 
SUbsequent acts as may-De necessary~ 
ei'tect the purpose Oi'I'gtnally contem.pJ:ated • 
. '~ i~ Tlie'lfiiiltatlon of tfieoperative ef
f ect of t hese sections to judicial trans
actions as contended for by respondent is 
not in accord with t heir terms nor with the 
evident purpose of their enac tment . Their 
general nature authorizes t he conclusion 
t hat they vere intended to continue in 
force repealed laws until proceedings co:n
menced thereunder, resardless of their 
nature , might be co!:lpl e ted. .... ~'" {', 

" ·' .:· ~ Althou'""'h there uas an expres:~ re
peal of the ro~~cr statute t ho ~diate 
re- enactment of same, except as to the 
changes noted~ l eft, so far as the practical 
application of the l aw is concerned, t he 
s ame power in the county court . Under these 
conditions, although the la tter law does in 
terms repeal the former, the effect is not 
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to be ascribed to it of annull inB all pro
ceedings co~enced when the former law was 
in force . The operative force of both laws 
being essentially the same , the latter may 
properly be construed to be a continuance 
of the former; i1- * {~" (Emphasis ours . ) 

Section 205. 046 of House Bill No . 307 provides as follows: 

"In those counties of the state now oper-
ating county health centers pursuant to 
tho provisions of this chapter, the county 
court of each such county shall immediatel y 
appoint a board of trustees as provided 1n 
section 205. 030, who shall hold office until 
the next following general sloction, at 
which election trustees shall be elected as 
provided 1n said section 205 . 030 . All funds 
and property of any health center now operating 
shall be turned over to the board of trustees 
hereby created upon the effective date of this 
act and all contracts, gifts and obligations 
by or to such health center may be enforced 
by or against said board of trustees after this 
act beco~os effective . " 

It is apparent in reading the above section that it was the 
legislative intent to continue the operation of county health 
centers previously organized and to pl~ce such health centers 
under the control and supervision of a board of trustees . In 
other words , it appears to be the plain intent of the Legislature 
for any action c~~enced under the provisions of the ol d law in 
regard to the organization of a public health center to be con
tinued under t he supervision and control of the board of trustees . 

In view of the authorities above cited showing tha t action 
commenced under the former law toward the organization of county 
public health centers and the l evying of a tax to provide funds 
therefor may be continued, although certain sections of the 
former law are repealed, and considering the legislative intent 
to continue in existence health centers previously organized, 
we are constrained to answer your first question in the affirma
tive . 

In answer to your second question, we believe that we have 
adequately pointed out t hat House Bill No. 307 cures the defects 
of the former law which we at one time thought to exist , and 
under the provisions of Section 205. 046, supra , it appears that 
a county health center previously organized can continue t o 
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legally operate under the super.vision, control and management 
of a duly appointed board of trustees. Furthermore• the l aw 
is silent on the filing of any new petition or f or the holding of 
another election in connection with county health centers al:ready 
organized. 

In answer to your t h ird question, there is no provision 
in House Bill No. 307 requiring a new petition ·be filed and 
another el e ction be held in connection uith county health cen
t ers already organized. The law only provides for the filing 
of petitions and t he hol ding of elections in counties desiring 
to establish a public health cent er, and which have not already 
done so, 

COliTCLUSION 

In · the premises , it is the opinion of t his department that 
House Bill No. 307~ relating to public health centers , is con• 
stitutional and cures the defects which may have p.r eviously 
existed in the former l aw also rela ting to public county health 
centers. 

In t hose counties ~ere acti on has already been taken to 
organize public health centers , to l evy a tax and to provide funds 
therefor, t he continued operation, management and control of said 
health centers shall be under a duly appointed board of trustees. 

The tax previously voted under the authority and for the 
purpose as declared in the former law can continue to be levied 
without the filing of another petition or holding of another 
el ection. 

APPROVED: 

J. E . TAYLOR 
Attorney General 

RFT :ml 

Respectfully submitted, 

RICHARD F . THOMPSON 
Assistant Attorney General 


