
-• Director of Revenue may e~tablish braBch 

ATTORNEY GENERAL : 

offices for administration of motor vehicle 
law, employ personnel and fix compensation. 
Employees to be paid out of state treasury . 
Motor vehicle owners , etc ., shall pay only 
lawful fees for licenses . Gifts to employ~es 
for statutory services not favored by law. 
Attorney General cannot represent persons 
for recovery of excess license charges . 

February 28, 1951 

Fl LED -v-- ~ ~,. ..r 1 
Honorable w. D. Cruce 
State Repr esentative 
Capitol Building 
Jefferson City, Missouri 110 
Dear Sir: 

Referring to your letters dated February 9 and February 10, 
1951, respectively, wo will take up the matters mentioned in 
certain paragraphs of same vmich appear to us to be in their 
logical sequence . The first paragraph of your l etter dated 
Februar.1 10 reads : 

"I have very carefully checked the statutes 
and I rum unable to find any place where 
the Director of Revenue is given authority 
to pay deputy collectors a 7¢ fee for each 
license plate sold. The only statute I can 
find which ever gave that authorit7 is 
Section 8368, Laws of Missouri, 1945, Page 
1194·" 

By reason of contparat~vely recent changes in our constitution 
and laws that may affect a conclusion on the questions presented, 
our discussion will take a somewhat wider range than would ordin
arily be done in answering your inquiries . In t h is connection it 
may be helpful to take a l ook at past l egislation relating to the 
administration of motor vehicle laws . 

1. ( a ) By Section 8368 , R. s . Uo . 1939 , the Secretary of 
State had power to appoint a Connnissioner of Motor Vehicles , who 
acted under the general supervision of the Secretary of State , who 
was authorized to fix t he compensation of the Co~issioner. The 
section further provided r 

" .;~ ~;· {} All other employees shall be appointed 
by the commissioner , nith the approval of 
the secretary of state, to s erve at his 
pleasure and for such compensation as shall 
be fixed by the secretary of stator Provided, 
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And: 

And : 

no employee shall r ece ive a gr eater salary 
than is pa i d clerks in any other state de
partments f or sinilar ~rk: Provided, however, 
there shall not be expended for clerical 
hire to exceed twelve hundred fifty dollars 
($1,250) f or each t en t housand (10, 000) 
motor vehicles registered, and twelve 
hundred f ifty dollars ($1,250 ) for each 
ten thousand (10,000 ) certificates ot 
ownership issued i n any calendar year. 
Before entering upon the discharge or their 
duties , the commissioner and. emploteea in 
charge of branch office• ihill eac give
Sonde or-a sure£1 company authorized to 
do business in this state, * * *" (Emphasis ours .) 

" * * * The commissioner and all other 
empl oyees shall be a l lowed all necessary 
traveling expenses while 1n t he discharge 
of t heir duties . * * * • 

" * * * The commissioner ahal l establish, 
1n each municipality in t his s tate having 
a popul ation of seventy- five thousand 
( 75, 000) or ~ore, a branch office. 1n charge 
of an employee to oe kiiown aa a deputy com
missioner , ir * * !2, r eceive aptlica tiona 
for registration and certlfica es of owner
ship and to dell ver certificates and number 
plates to applicants therefor . * * * The 
secretary of state may establish temporary 
or Iermanent branch offices in such other local ties of the state as the business may 
warrant . Such deputy cormnissioners in charge 
of such branches as a re not paid a salary 
for their services as deputy co~saionera 
shall be paid for their services a sum equal 
to seven cents f or ea ch se t or number £!atea 
is sued, which amount""S'h.at'"'rbe paid §l: he 
aeere!:£1 of state out of f unds appropriated 
for t ha p\irpose . * * * • (Emphasis ours . ) 

Under such section, t he Commissioner had specif ic authority 
to locate and establish. branch off ices for administration of the 
then Motor Vehicle Lan , and supplying the personnel necessary 
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therefor. with their compensation to be fixed on either a salary 
basis or at a sum equal ~ seven cents per set of plate numbers 
issued. 

Section 8402• in part . provided that: 

"All fees for the registration of motor 
vehicles, trailers, chauffeurs, operato~s, 
certificates of title and mo torcycles pro
vided for herein shall be collected by 
the s ecretary of state and deposited in 
a bank Where the branch office collecting 
same is located. * * * • 

The latter section indicates that branch offices were author
ized to collect all licenses and fees due under the Motor Vehicle 
Law. Section 8392c required purchasers of motor vehicles or 
trail ers to have certificate s of · o~ership for same issued by the 
Commissioner upon blanks to be fUrnished by him. Section 8369 
required owners of motor vehicles . etc ., to file in the office 
'Of the Commissioner, ~ mail or otherwise, applica tiona f or 
registration and proviaingfees for the Issuance of certificates 
therefor . 

Laws of M~ssouri , 1943, P• 663 , repealed $ection 8369 , R. s . 
Mo. 1939, and enacted a new section. The section as reenacted• 
provided t ha t certain ormers of motor vehicles or trailers should 
cause to be filed, ~ mail or otherwise. in t he office of the 
Commissioner, applications l'Or registration thereof on blanks t o 
be furnished by the Commissicn er . 

(b) Then along c~e the 1945 Constitution of Missouri. effect
ive March 3~, 1945, with Section 22, Article IV thereof r eading in 
part as fo!Iows : 

" The department of revenue shall be in charge 
of a director of revenue , and aqall have 
divisions of collection. budget and camp
troller, and other divisions as provided by 
law. The division of collection shall 
collect all taxes , licenses and fees pay
able to the state, except that county and 
townahip collectors shall collect the state 
tax on tangible ·propertl until otherwise 
provided by law. * * * 

Of course ~ licenses and fees due on account of the ownership 
or operation of motor vehicl es in this state are to be collected 
by the Department of Revenue through its subsidiary. the Division 
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of Collections. Section 30 , Article IV of the Constitution, in 
connection with such fees and licenses, in part declares l 

• For the purpose of constructing and main-
taining an adequate system of connected 
state highways all state r evenue derived 
from * * * license f ees ~~a taxes upon 
motor vehicles , trailors , ~ ~ * (excepting 
the sales tax on motor vehicles· and 
trailers , -:s- ~!- -~ · ) l ess the cost , (1) of 
collection thereof, * * * shall be credited 
to a special fund and stand appropriated 
without legislative act ion for the follow-
ing purposes , and no other : * * * * • 
(Emphasis ours.) 

.. 

Thereafter the Genera l Assembly was and is authorized to 
appropriate moneys out of the HiGhway Department Fund received from 
such fees and licenses fo r the use of the Department of Revenue 
to pay t he cost of collecting s ame .• 

In order to have t he activities of state government dovetail 
into the 1945 Constitution, the 63rd General Assembly, by Laws 1945, 
P • 1428, with an emergency clause attached, the validity of which 
we assume , approved by the Governor April 26, 1946, centralized 
certain powers in a Department of Revenue tO be headed by a 
Director of Revenue and vesting th~ Director of Revenue with a 
considerable discretion in the exercise of his powers and duties 
conferred on h±m. Tbia l~gislation is now Chapter 32, RSMo . 1949. 

Section 32 .030, RS1Io . 1949, after requiring the Director of 
Revenue to take and subscribe an oath of office , provides : 

• ~ * * He shall also deposit \.\'1 th the 
s ecre t ary of state a bond, with sureties 
to be approved by the governor , in the 
SXlOunt of five hundred t housand dollars 
payable to the state of Missouri, con-
ditioned on the faithful perforcance of 
the duties of his off ice and the satis• 
factort accounting of all noneys received 
Ez_ ~· ·:1- * ~'" " ( Zmphasls ours . ) 

Section 32. 040, after r eciting that tho Director of Revenue 
and the Depar~nent of Rovonue shall he furnished wi th suitable 
quarters i n the City of Jefferson, ~rther provides l 

" ~ * * The director of r evenue shall also 
establish and maintain permanent branch 
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offices in the cities of St • . Louis and Ka.ns a a City , and shall have SowSt to se lee t 
otner additioni! p!aces-rn-t e ate for 
special ~ ttme ~ temporary offices." 
(El:lphasis ours .) 

The foregoing sec·tion specifically directs t he Director of 
Revenue to establish and maintain per.manent branch offices in St. 
Louis and Kansas City , and also invests him with discretionary 
authority to set up and maintain additional branch offices in the 
state for special fUll time or temporary purposes in relation to 
the discharge of his duties as Director of Revenue , as imposed 
or required by la\'1. 

Among other poners and duties of the Director of·Revenue as 
outlined in Section 32.050, paragraph ·9 provides that the Director 
of Revenue : 

"Be empowered to employ and remove such 
assistants , clerks and other employees in 
the department of revenue and each of the 
divisions of the departmentas""'tE.e wor~ 
of the department and divisions tbereo? may -r8qu!re fa thin t'Fie iimi ts of the 
appropriation and to fix their compensation;" 
(Emphasis ours:r- .--

Paragraph 10 of Section 32 .050 provides t ha t Uw Director of 
Revenue shall: 

" Decide questions of policy of the depart
ment of revenue and each of the divisions 
thereof;" 

Paragraph l4 of the same sect ion states that the Director of 
Revenue shall : 

"Receive all appropriations tc the depart
ment of revenue for the use of the depart
ment of revenue and th e several divisions 
thereof and shall be responsible for the 
disbursement and expenditure thereof ." 

In connection with the powers of the Director of Revenue, 
Section 136 . 020 reads , in part, as follows : 

"The director of r evenue with the approval 
of the govornor, shall appoint a state 
collector of revenue , who shall head the 
division of collection, and wh o shall be 
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under the super vision and direct ion of 
the director of revenue . * * * " 

' · 

Concerning the duties of the Collector of Revenue , Sec tion 
136.030, in part, provides : 

"The s tate collector of ~avenue , oubject 
to the approval and unde~ t he direction 
of t he dir ector of revenue , Shall z 

" ( 2 ) Make provisions for the collection 
of the s tate income tax, inheritance tax, 
motor vehicle drivers ' l icense tax, 
motor vehicle registration fees , motor 
vehicle fuel tax, and sales tax; * * * " 

By the ,provisiona of Se~tion 136. 050, the State Collector ot 
Revenue at the supervision of the Dir ector of Revenue , is given 
the followine authorit y : 

" The s tate collector of r evenue may 
assign nn e~plotee or emplotees of the 
division of col ection to d sch arr.;e t he 
duties of the division of collection 
in any department , institution ~ agency 
of the s tate , and such enployee or 
employees shall be afforded office space 
and access to the recorda and property or 
the department;-fnst!tution or agency 
used in the collection of any tax, l i cense 
or fee payable to t he s tate when approved 
by the director of revenue . The head or 
such department , i nstitution or agency 
shall cooperate with and afford every 
necessar y facility to such employee or 
employees in the discharge of his or their 
duties. " (Emphasis ours .) 

The l atter section was first enacted by Laws of Missour i , 1945, 
p . ·1428 , and reenacted by LaVIs of Mi ssouri , 1947, after Sections 
32 .0~0 and 32 . 050 were in effect . 

· ( c) The 63rd Gener~l Assembly by Laws of Mi3souri , 1945, _ 
p . 1194, repea l ed certain sections of R. s . Mo . 1939 , includi~ · 
Section 8368, together with Secti on 8369, La\"ls of !"issouri, 1943, 
P • 664, and r eenacted certain secti on s in l ieu thereof with new 
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sections, abolishing the office of Commissioner of Motor Vehicles 
and imposing in the Director of Revenue all of the powers and · 
duties in reference to administration of the Motor Vehicle Law. 
The bill carried an emergency clause, the effectiveness of which 
we assume, approved by t he Governor April ~~ 1946. It will be 
noted that the latter legislation was approved by the Governor 
subsequent to the approval of the bill creating the office and 
defining the duties of the State Director of Revenue. 

As stated, Laws · of Missouri, 1945, P• 1194, repealed Section 
8368, R. s . Mo . 1939, and reenacted a new Section 8368 , p . 1196. 
Because of the seeming importance of t he repealed section in 
connection with the questions involved here, we set it out in full . 

"It shall be the duty of t he Director of 
Revenue to carry out t he provisions of t his 
article, except to t he extent that powers 
and duties shall otherwise by t his article 
be conferred upon another governmental 
agency . The Director of Revenue jaz .establish 
temhorar~ or permanent branch off ces in 
sue loc !ties of the state and appoint 
such deauties as the business maz warrant; 
Provide however;-that at least one such 
deputz shall be maintained in each'Countz 
in the state.--Such deput!es-~arge of 
such branches as-ire not pal~ar salary for 
their services-as~putles s 1 be pal~ for 
their services a sum etual to seven een 8 for 
each set of number alket iiiued, which -
iiiioUz:itshin be ~ he Director ot 
Revenue · out of funas appropriated for~t 
purpoae .~he--dlrector of revenue may destroy 
all applica tiona for registration of motor 
vehicles and dealers after the same shall 
have been on file for four <4> years, but 
the application for r egistrations of 
chauffeurs, registered operators and certi
ficates of ow.ners:up shall be preserved as 
permanent records . " (Emphasis ours . ) 

The latter enactment provided that t he Director of Revenue 
had authority to sot up temporary branch offices for the transaction 
of Motor Vehicle business in charge oi' deputies , and that t here 
be maintained a deputy in a branch office in each county in the 
state for t he purpose of administering the Motor Vehicle Law. The 
deputies in charge of such off ices who were not paid a salary, 
were to be compensated on a basis of seven cents per set of number 
plates issued through the office. 
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(d) The above Section 8368 was r epealed, Laws of !tlssouri, 
1947, Vol . I , P• 380. It is now Section 301 . 040, RSMo . 1949, and 
reads: 

" The director of r evenue may notify each 
r egistered motor vehicle owner by mail, 
at t he l ast lmown a ddre ss , lti thin an 
appropriate period prior to the beginni ng 
of t he regis t r ation period to whiCh he has 
been assigned, of the date for r eregistration. 
Such notice shall include an application 
bl ank for r egist ration and shall speci~ 
the anount of license due and t he regis
tration period covered by suCh license . 
AEZlication blanks shall also ·be furnished 
t county clerk of each county and all 
branch offices of thha~iptetmecr of 
revenue where they 8 ma e avai labl e 
to any person upon reguest:" (Emphas!S ours.) 

The amended sec t ion provides that the Director of Revenue 
~ notify each registered motor vehicle owner by mail of the date 
WEen such owner is to reregister, such reregistration being required 
by Section 301.030, establ ish ing a monthly seri es basis of regis
tration. Such notice shal l include an applicat ion bl ank for such 
reregistration and the notice shall specify the amount due f ar 
such reregistration and the period covered by t he license issued 
on such rereeistration. Such application blanl{s shall also be 
furnished all branch offices of the Departcent of Revenue where 
they shall~ made a vail abl e t o any person upon request . 

This amended secti on r ecognizes t he author i ty of the Direc tor 
of Revenue to s et up branch off ices and t hat he may equip the same 
with personnel for the administration of the Motor Vehicle Law. 
With the notice i n his possession, a motor vehicle owner uo uld 
receive t he s~e service at a branch off ice as he would at the main 
office of the Director of Revenue , since Section 301.160 provides 
t hat when the application for licens e is approved, and the money 
due therefor paid, the Direct or of Revenue shall del iver to the 
owner, by mail, or through authorized agents of t he Direc tor of 
Revenue , the r eceipt of the automobile department for such money 
and a set of license plates to be a ttached to the owner ' s motor 
vehicle. 

In repealing Sec t i on 8)68 , 1945 Laws , t he l egislature eltm
inated the provision that a branch office for the administration 
of the Motor Vehicle Law be maintained in every county in the state, 
and abandoned the word "deputies . • I t also abolished the statutory 
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command t hat , where a salary was not paid, the compensation of the 
deputy i n charge of such branch off ice should be measured on the 
basis of the volwne of business transacted through such branch 
office . 

We also know that at the date of such r epeal there waa left 
unimpaired the provisions of Section 32. 040, directing and author
izing the Director of Revenue to establish br anch offices 1n the 
state and equip them with supplies and postage, for the adminis
tration of the affairs of the various divi s ions under hie supervision, 
including ~e Divisi on of Collections, which included the licensee 
and f ees payable to the state on account of the !iotor Vehicle Law, 
and Sections 301. 040 and 301 .16o recognizing the authority of 
auch Director to e stablish such branch offices for the purpose ot 
serving persons, firms and corporations, requir ed to comply with 
the Motor Vehicle Law. 

· Upon such repeal , there was in full f orce and effect Section 
32 .050 empowering the Dir ector of Revenue to employ such persona 
as are necessary to carry on t he business of tho divisions under 
hi s control and to fix the conponsation for such employees , within 
tho ltmits of the noney appropriated by the l egis lature therefor . 
Section 301 . 050 doe s not s tate whnt yardstick the director shall 
use 1n determining the amount of such salaries . 

Necessarily the business transacted t hrough the r espective 
branch offices would vary in atlount and vol ume , so that it might 
be ~ore equitabl e to f ix the compensation of the employees 1n 
charge of ~~e br anch off i ces on a basis of the amount or volume 
of business transaeted through the of fice rather than on a fixed 
flat monthly salacy. . Under t he pr es ent l aw we t hink the Director 
of Revenue has authority to exercise h ia s ound discretion in that 
r espect, but in either event t he compensation of the employee is 
to be paid out of the St ate Highway Depa rtment Fund. 

Perhaps as a legislative construction or recognition of the 
right of the Director of Revenue to e stablish branch offices for 
the administr ation of the Motor Vehicle Law, and h is right to 
supply same with personnel, the 65th General Assembly, Laws or 
Missouri, 1949 , p . 10, Section 24, and P• 30, Section 3. 040, 
appropriated money charged t o t he State Highvtay Department Fund 
for such purposes. 

Section 301 .190 provides f or t he is~ance of certificates of 
ownership of motor vehicles before owners are entitled to r egis
t r ation, f or which the Direct or of Revenue is to be pai d a fee 
of $1.00 . Applications f or certificates of tit l e are to be ~ade 
on blank forms furni shed ~ the Dir ect or of Revenue nnd apparently 
may be filled out and s i gned anywhere . · 
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In order to register a motor vehicle not theretofore regis
tered, Section 301. 020 requires t he ouner to file , £[ cail or 
otherwise , in the office of t ho Director of Revenue , .nappiTcation 
?or registration on a blank to be furnished Qz the Dir ector. In 
this connec tion , it is to be noted that SectiOn 8369, R. s. Mo . 
1939 , in refere nce to registration of ormers of motor vehicles , 
required the owner to "cause to be f i led, by mail or otherwise , in 
the office of ~1e Co~issioner, an application for registration 
or blank to be furnished by t he Commissimer for that purpose . • 
so, as to details of making an application, t he procedure under 
the latter section was substantially the same as it is under 
Section 301. 020 . VJe t h ink the applicant could make out and sign 
the application wherever he desires . 

The amount of f ees for an original or reregistration of a 
motor vehicle is regula ted by Sections 301 .050 to 301 .100 inclusive , 
the amount of the registration fees being based on the volume 
of horsepowt$r of the engine of the particular motor vehicle to be 
registered. 

Section 301. 210 provides that upon the sale of a motor veh icle 
a new certificate of O\nlership t herefor will be issued by t he 
Director of Revenue for a fee of $1 . 00 . Vlhen a certificate of 
ownership , registra tion certificate, number plate or badge is lost , 
mutilated or destroyed, under Sect! on 301. 300 the Director of 
Revenue will issue a duplicate thereof upon the payment of a fee 
of $1 . 00 . Section 302. 040 requires applicants to pay t he Director 
of Revenue a fee of twenty- five cents for the issuance of a 
driver ' s license . 

Section 301 . 050 requires all registra tion f ees due under the 
Uotor Vehicle Law be paid to t he Director of Revenue and shall 
accompany t he application for r ecistration. The lat ter section 
should be read in connection with Section 301. 040, requiring 
application for r egistration blanks to be furnished branch offices 
where the same may be procured upon request by cotor vehicle 
owners . Section 301. 090 requires that a ll fees far r egistration 
of motor vehicles, trailers , etc ., issuance of certificates of 
title , be collected and deposited by t he Director of Revenue with 
the State Treasurer to t he credit of t he State His hway Department 
Fund. The two latter sections are in compliance vdth the 1945 
constitutional provisions heretofore set out . 

we think the legislature, in enacting the present Motor 
Vehicle Law, intended there should be a proper , efficient and 
prompt administration of same, considering the obviously large 
volume of business in connection with same over the entire state 
of Missouri. 
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From all of the foregoing , it is clear to us that the 
General Assembl y intended to grant , and did c;rant , the Director 
of Revenue authority to establish branch offices with equipment 
and supplie.s furnished them, for the additional administration of 
the Motor Veh icle Law in all respects and details . 

If and when the l egislature appropriates money therefor , we 
think the Director of Revenue has the power to employ persons for 
the performance of tho duties required ~y such branch offices 
and to fix the compensation of such employees on a fair and equit
able basis, such conpensation to be paid out of the State Treasury 
and within the limits of t he appropriat ion above mentioned . 

2. (a ) The first sentence of the th ird paragraph of your 
l etter dated February 10, 1951, reads: 

"I am unable to f 1nd any pl ace in the 
statutes which authorizes the ~ayrncnt of 
a 5¢ fee on drivers ' licenses . 

We assume you mean by the quoted s tatement t hat you have 
been informed that employee s of the Director of Revenue in charge 
of administration of the f.!otor Vehicle Lau h9.ve charged applicants 
for driver's licenses five c ents in addition to the statutory 
charge of t~enty-five cents therefor . 

Section 302 . 050 ,, RSMo . 1949 , in part , provides : 

"To all applicants , submitting a satis
factory applica tion under t he requirements 
set forth in sections 302 .010 to 302 . 270 , 
the director of revenue shall issue a motor 
veh icle driver ' s license upon the payment 
of a fee of twenty- five cents therefor, 
for two years . * * * " (Emphasis ours. ) 

In reference to applications for driver's licenses and the 
contents of same, Section 302. 040 provides: 

"1. Applications for a motor ver~cle 
driver ' s license shall be made upon a 
form approved and furnished Bz the director 
of r evenue . * * * The application shall 
be verified by the applicant before a 
person authorized to administer oaths, 
and officers and employees of the depart
ment are hereby authorized to administer 
such oo.ths w1 thout charge. * i~ ~~ " (Emphasis ours .) 
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Section 302.030 is as followe r 

"All fees collected by the director of 
revenue under the terms of sections 
302 .010 to 302 . 270 shall be deposited as 
provid~d in .section -301.090, RSf!o . 1949." 

Section 301.090 mentioned in the l ast quoted section has 
been heretofore referred to . 

The Director of Revenue is entitl ed to be paid twenty- five 
cents for t he issuance of a driver ' s license , and the collection 
of any additional amount for the issuance of suCh license by the 
Director of Revenue 1 s an unlawful exaction. Should t he applicant 
sign the required affidavit before some office~ other than an 
employee of the Director of Revenue, then t he applicant would 
be required to pay such of ficer the . statutory charge for taking 
such oath. In the latter case , t he applic~~t ·would be required 
to pay the necessary carrying charges fo~ transmitting the ·appli
cation through the United States mail to the office of the 
Direc tor of Revenue at Jefferson City, ttissour1. 

(b ) Your l etter dated February 9, 1951, reads as follows : 

"It has come to my attention that there / 
is a wide-spread practice in Missouri of 
added charges being made by deputies of the 
Department of Revenue in various branch 
offices when citizens purchase their auto
mobile licenses from them. 

"I would like your official opinion as to 
the legality of t hi s practice. I would 
appreciate it if it eou l d be rendered as 
soon as possibl e because if such a 
practice is legal I would like to intro
duce l egislation prohib~ting it ." 

VIe ~.terpret your quoted l etter as meaning that you have 
informatio~ that certa in employees of the Director of Reventa i n 
charge of t be admin istration of t he Motor Vehicle Law have charged 
applicants for motor vehicle licenses sums in addition to the 
statutory charge due the state f or the issuance of such licenses. 

It we have correctly interpreted the meaning of your letter, 
it is a short road to the answer . I t is a r u le of law 1n t h i s 
state, old as t he hills . that a public of ficer is entitl ed to 
compensation for h is of ficial services only when he can put his 
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finger on a statute authorizing its payment . 

. 
" 

The statutes , as we have pointed out , set out the specif i c 
amount , or a mode of its ascertainment• due t he state when the 
owners of motor vehicles are complying with the Motor Vehicle Law. 
\~n such owners nake such s tatutory payments they have dis
charged their full obligation to the state and every person in 
it . Tho enployees of the Direc tor of Revenue oust look to htm 
and him alone i'or t heir compensation, regardless of the sut'ficieney 
of the amount . In t his connection we call attention to State 
ex r e l . Buder v. Hackmann, 265 s . W. 532 , 305 !~ . 342, the Supreme 
Court of t~~ s state saying, l . c . Mo. 351: 

" The argument of hardship and that an 
officer should not be compelled to incur 
a financia l loss , in performing the dut i es 
incident to his off ice , cannot be considered 
by the courts i n passing upon the rights 
of relator as f ixed by the s tatute . Fail
ure to provide a salary or fee for a duty 
imposed upon an officer by law does not 
excuse his performance of such duty. 
(Sta te ex rel. v. Bro~ , 146 uo . l . e . 4o6 .) 
* ~~ * But such fact is for consideration 
by the Legislature, ~nd not by the courts . " 

The ease of Yuma County v. Wisener , 46 P. 2d 115, 99 A. L. R. 
642 , involved facts somewhat sic i l ar t o the matters under con
sideration. In the latter ease the clerk of the superior court 
of Yuma County, Arizona,. was authorized to issue marriage licenses . 
When non- residents were granted licenses they were charged a 
sum in addition to tho sta tutory fee upon representation of the · 
clerk that the additional amount was properly due under the law. 
The case involved the validity of such a dditional exactions by 
the clerk. At A. L. R. 646, t he Supreme Court of Arizona, discussing 
the legality of the clerk's action, said: 

"Any officer who gives a citizen to 
understand in any manner that t he l aw 
requires a fee fo r the perfo~nce of a 
duty 1n excess of the l egal one , and who 
retain s such excess , when paid, fo r h is 
own use , is certainl y guilty or the most 
reprehensible conduct •. \\hich canes peril
ously near to being a criminal of fense , 
if it is not actually such . " 

Any money collected tram a motor vehicle o~er in t his state 
by an employee of the State Director of Revehue in addition to 
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the statutory fees and license charges , under the circumstances 
as we have interpreted your letter , is unwarranted in law and 
" comes peril ously near to being a criminal of fense , if it is 
not actually such. " 

{c) In defining what is meant by public policy, the Supreme 
Court of the United States in Trist v . Child, 88 s. ct . 44l, 450, 
said: 

" The foundation of a republic is the 
virtue of its citizen s . They are at once 
sovereigns and subjects . As the foundation 
is undermined, the structure is weakened. 
When it is destroyed, the fabric ~ust fall . 
Such is the voice of universal history. 
The t heory of our government is , that all 
public stations a re trusts, and that , ~~ose 
clothed l'l! th them are to be animated in 
the discharge of their duties so l ely by 
considerations of right, justice, and the 
public good. They are never to doscend 
to a lower plane . But t here is a correlative 
duty resting upon t he citizen . In h is 
intercourse with t hose in authority, whether 
executive or l eg islative , touching the 
performance of their functions , ha is 
bound to ex..lUbi t truth , frankness , and 
integrity. Any departure from the line of 
r ectitude i n such cases , is not only bad 
in morals , but involves a public wrong . 
No peopl e can have any higher public 
interest, except the pres ervation of their 
l iberties , than integrity in the adminis
tration of their r overnment in all its 
departments . " 

Situations such as you mention in your l etter may be sought 
to be excused on t he theory that additional sums received were 
gifts frao motor vehicle owners . Even that practice is unethical 
and viol ative of public policy . The opulent , and those less 
fortunate ly circumstanced, are entitled to equal public s ervice 
under the law, uninfluenced by gratu~ies or other favors . 

(d) There is no doubt that an employee collect ing and retain
ing such illegal exactions is liable for its return at the suit 
of t he ovmer of the mo tor vehicle or applicant for driver ' s license . 
The Attorney General of t his state does not have aut hority, in' 
his official capacity , to institute or maintain such an action. 
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The Supreme Court of this state decided that question in State 
ex rel . v . Chicago and Alton Railroad Company, 265 Mo . 646, where 
the Attorney General of Missouri , properly representing the state 
as a claimant, sought also to recover for individuals, firms 
and corporationa, sums demanded by and paid the railway comp8ny 
on account of freight charges in excess of the lawful rates 
therefor. The right of the Attorney General to sue for claimants, 
other than tr~ St ate of Missouri , was questioned and on that 
point t he court said : 

" r.'e realize that there is an equitable rule 
which pe rmits persons similarly situated 
to sue in the name of a class , but t hat 
rule has no application to a thousand 
individual claims independent upon different 
proof . The r ul e is largely dissipated by 
our code which r oquires all cases ( l egal 
or equitable) to be brought by t he party 
interested~" 

. In the present situation the s tate is not a claimant . The 
statutes and t he common law specify or indicate the character ot 
actiona the Attorney Genera~ may institute , and do not include 
suits for money due i ndividuals on account of moneys illegally 
collected from t h am by a public officer, and in which moneys the 
general public does not have a pecuniary interest . 

COUCLUSION 

Upon a consideration of this whole matter as we have out
lined and detailed it, it is the opinion of t he Attorney General 
of Missouri : 

(a ) That the General Assembly has empowered the Director of 
Revenue to establish , I:lB.intain and furnish the supplies and 
personnel for branch offices in t~~ s s tate fo r the supplementary 
administration of the Motor Vehicle Law in all of its details . 

(b) That t he Dir ector of Revenue is given authority by the 
legislature , if and when tho General Assembly has appropriated 
funds for tha t pur pose , to employ persons to admin ister the Motor 
Vehicle Law and , in the exercise of a sound discretion , he may 
tix the co~pensation of such employees t herefor , upon a basis 
or measured by a standard just and e qu itabl e to t he state and 
employee , but wi thin the lim! ts of such appropriati on., 

That conpensation payable to such employees for their ser
vices in administering the Motor Vehicle Law is to be paid only 
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out of the treasury of the State of Missouri . 

(c) That any noney collected by an employee of the Dir ector 
of Revenue from the owner of a motor vehicle , trailer , etc ., or 
applicant for driver's license , in excess of the amount required 
by t he statutes of Uissouri to be paid by any of them as a com
pliance wi th t he provisions of the Motor Vehicle Law, is unlawful . 

(d) That t he employee making such unlawful collection is 
liable for the r eturn of such ~~ney , and suit may be instituted 
and maintained therefor by the o~er of a ~otor vehicle or · 
trailer, or applicant for driver' s license , having paid same. 

Respectfully submitted, 

GILBERT LAJ.!B 
Assistant At torney General 

APPROVED BY: 

J'. I!! . TAYLOR 
Attorney General of Missouri 

GLtlrt 
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